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BRIEF OF RESPONDENT-APPELLEE 
CHARLES G. RODMAN, TRUSTEE OF 
THE ESTATE OF W. T. GRANT 
COMPANY, BANKRUPT 


Statement of Issues Presented 


1. Did the bankruptcy court wherein the 
Chapter XI arrangement proceeding of W.T. 
Grant Company ("Grant") was pending have 
jurisdiction to enjoin appellant utility 
company ("BG&E") from terminating gas and 
electric service to Grant by reason of 
Grant's refusal to comply with BG&E's demand 
that Grant, as debtor-in-possession, furnish 
BG&E with the maximum two months' security 
which BG&E was authorized to request, where 
compliance with such demand and similar de- 
mands made by the many other utility com- 
panies serving Grant would have seriously 
threatened the prospects of a successful 


rehabilitation proceeding under Chapter XI? 


2. Assuming that such an injunction was 
within the jurisdiction of the Chapter XI 
court, could such court condition the issu- 
ance of the injunction upon the posting by 
Grant of security equal to one month's bill- 
ings, a direction to Grant that it pay BG&E's 
current Sills within 10 days following re- 
ceipt thereof, and the posting of an addi- 
ticnal security deposit without further order 
in the event current payments were not made 
when due? 


3. Does 28 U.S.C. § 959(b) require that a 
Chapter XI debtor-in-possession, as a condi- 
tion to the receipt of continued utility ser- 
vice, comply with a derand for a security 
deposit made by a ut;lity company where the 
tariffs of the utility company, adopted pur- 
suant to state law, authorize, but do not 
require, the utility to request such a de- 
posit from its customers as a condition to 
continued service? 


4. Should the appeal of BG&E be dismissed 

as moot where Grant was adjudicated a bank- 
rupt on April 13, 1976, no longer operates 

the stores as to which security deposits were 
demanded and no longer uses any utility ser- 
vice furnished by BG&E and where all BG&E's 
charges to Grant for services rendered to 
Grant as debtor-in-possession prior to ad- 
judication were either paid or can be fully — 
covered by the existing security deposit? 


Statement of the Case 


BG&E appeals from the order of tke United States 
District Court, Southern District of New York (Hon. 
Constance B. Motley), entered on February 20; 1976 (A 129- 


143)*, which order affirmed the order of the Hon. John J. 


Galgay, Bankruptcy Judge, entered on November Ly Loe CL oe 


122), granting in part and denying in part BG&E's petition 

(A 33-41) to rescind previous orders of Judge Galgay enjoin- 
ing BG&E from discontinuing gas and electric service to 

Grant as debtor-in-possession in Chapter XI proceedings, or 
alternatively, providing for the continuation of such service 
contingent upon the posting of a security deposit of $56,017, 
representing two months' estimated billings. Specifically, 
the order of the Chapter XI court: (a) directed Grant to 


eee ceneeeeeeeeeeemeneeeemeeeneeeemmnnenmneenenenaeeme 


* References bearing the prefix letter "A" are to the 
Joint Appendix herein. 


furnish BG&E with a deposit of $28,009, representing 

one month's estimated billings, subject to modifica- 

tion from time to time in accordance with actual billing 
experience; (b) enjoined BG&E from terminating gas and 
electric service to Grant subject to the condition that 
Grant make payment for current bills within 10 days Of 
receipt; and (c) in the event Grant failed to make current 
payments when due, directed Grant, as a further condition 
to receiving continued gas and electric service, to post 
an additional deposit of $10,773 or a sum equal to 5/13 


of the amount then on deposit with BG&E.* 
Statement of Facts 


Appellee deems the Statement of Facts contained 
in BG&E's brief to be incomplete and argumentative. Accord- 
ingly, the present Statement of Facts will set forth the 


relevant facts as established before the Chapter XI court. 


At the time it filed a petition for an arrange- 
ment under Chapter XI of the Bankruptcy Act on October 2, 


Grant was engaged in the business of operating and 


* As shown at p. 8, infra, the Chapter XI court's order was 
based upon its previous decision involving a similar demand 
by the New York Telephone Company in the Chapter XI proceed-~ 
ing involving another retail chain, Hartfield-Zodys, Inc. 
The 5/13 fraction arose from the insistence of BG&E that the 
order herein scrupulously adhere to the order in the Hartfield- 
Zodys case, which required the debtor there to post an extra 
$5,000 deposit in addition to the $13,000 one month's deposit, 


in the event it failed to make current payments when due. 


managing approximately 1,070 stores for the sale of general 


e lines of merchandise, located in 40 states (A 1-2). During 
its fiscal year ended January 30, 1975, Grant had sales of 
$1,761,952,000, making it the 6th largest retail business in 

e the United States, exclusive of supermarket chains, and the 


17th largest retail business overall. Grant also had over 


62,000 employees (A 2). 


On the same date that it filed its Chapter XI 


petition, Grant was authorized by order of the Chapter 


XI court (the "D.1I.P. Order") to operate and manage its 


business as debtor-in-possession (A 24-30). At the com- 
mencement of the Chapter XI proceedings, Grant had deal- 
ings with literally hundreds of utility companies; its 


utility bills averaged approximately $3,000,000, of which 


BG&E's bilis averaged $28,000, or less than 1% (A 5l). 


The continued operation of Grant's business 


was dependent upon its ability to obtain electricity, gas, 


telephone and other utility services, and it was clear that 


e without the continuation of such services, Grant would have 


been unable to continue its business operations (A 8). 
Since a number of utilities had threatened to terminate 


such services unless Grant made additional security deposits 


(A 8), Grant, upon its representation that it intended 


to pay all Chapter XI utility bills on a current basis 
(A 9), sought and obtained the following provision in 


the D.1I.P. Order: 


ORDERED that all persons, firms 
and corporations be and they hereby 
are, enjoined from disturbing or in- 
terfering with utility services, in- 
cluding, but not limited to, the 
furnishing of gas, electricity, water, 
telephone (present telephone numbers) 
or any other utility of like kind 
furnished by debtor and are hereby 
enjoined from cutting off or dis- 
continuing any such utility services 
to the debtor-in-possession except 
upon further order of this Court; 
weet ae 8 


Upon the filing of the Chapter XI petition '”’ 
Grant, numerous utilities, including BG&E, request -d secur- 
ity deposits from Grant in amounts to which such utilities 
claimed to be entitled under their respective tariffs. The 
amounts sought were invariably represented to be approx- 
imately two months' estimated billings -~- the maximum deposit 


which such utilities were entitled to request under their 


tariffs* (A 33-34, 52, 73, 83-84). 


* Such estimates were often computed under formulas weighted 
to give greater effect to months of peak 3ervice usage and 
in many cases the estimates substantially exceeded Grant's 
average two-month consumption. 


In light of the above, Grant determined that if 
it acceded to the security deposit demands of its utility 
companies, the drain on its cash resources which such de- 
posits would entail would severely endanger its chances for 
a successful arrangement under Chapter XI (A 51). Thus, 
had Grant posted a two months' deposit with each utility 
company with which it had dealings, its cash resources 
would have been depleted by $6,000,900 (A 51, 78). At 
time the deposits were demanded, the need for Grant to 
serve its cash resources was especially acute, in view 
its need to obtain merchandise for the then impending 
Christmas and Easter seasons and its inability to obtain 
goods under normal credit terms (A 51-52, 104). The courts 


below recognized that the cumulative effect upon Grant's 


operating funds of requiring a two months' deposit for 


every utility which demanded such a deposit would have been 


devastating (A 116-117, 137). 


Subsequent to the entry of the D.I.P. Order, 
and notwithstanding the injunctive provision thereof set 
forth above, counsel for BG&E notified counsel for Grant 
that BG&E had determined to discontinue utility service 
to Grant (A 42). Faced with BG&E's announced intent to 


flaunt the general injunction contained in the D.I.P. 


Order, Grant, on October 

order (1) confirming t general injunction and making 
it specifically applicable to BG&E, (2) ordering that 
willful violation of the D.I.P. or October 20, 1975 
orders by BG&E would furnish the basis for a contempt 
proceeding against BG&E and (3) further ordering that 
upon any such violation, BG&E would be held liable to 
Grant for appropriate consequential, incidental, puni- 


tive and exemplary damages (A 42-43). 


On October 24, 1975, BG&E moved by order to 
show cause to rescind the injunctions against termination 
of utility services to Grant and to require that Grant 
furnish the requested $56,617 deposit as a condition to 
continuance of service (A 31-47). The motion came on to 
be heard before Bankruptcy Judge Galgay on October 29, 
1975. After hearing counsel for Grant and BG&E, the 
Court adjourned the matter with a request that the parties 
seek an accommodation acceptable to both sides (A 72-80). 


Although a number of avenues of settlement were explored, 


including a deposit of less than two months' and payments 


in advance of estimated billings (A 79-80), those efforts 
proved unsuccessful (A 112-113, 117-118). On November 5, 


1975, in open court, Judge Galgay ruled that Grant should 


make a deposit in. the amount of one month's estimated 
billings and directed Grant to pay BG&E's current bills 
within 10 days following receipt thereof, in the manner 
prescribed in his prior decision in Matter of Hartfield- 
Zodys, Inc., No. 74 B 1633 (S.D.N.Y. March iz, i975) 

(A 116-118), aff'd F.Supp. ___s« (S.D.N.Y. February 26, 
1976) (Pierce, J.).* An order to that effect was entered 
on November 11, 1975 (A 120-122). On February 20, 1976, 
Judge Galgay's order was affirmed by Judge Motley {A iZ3- 


143). This appeal followed. 


On April 13, 1976, subsequent. to the fiiing of 


the notice of appeal herein, Grant was adjudicated a bank- 
rupt and Charles G. Rodman duly qualified as trustee of 
the estate of Grant. Prior thereto, pursuant to an order 
of Judge Galgay dated February 12, 1976, Grant had ceased 
its retail operations at the premises serviced by BG&E, 
and by letters to BG&E dated March 26, 1976 and April 16, 


1976 requested termination of all service as of April l, 


* Copies of the opinions of Bankruptcy Judge Galgay and 
District Judge Pierce in the Hartfield-Zodys case are 
annexed hereto as Exhibits "A" and “B", respectively. 
Permission to include such cases and the other cases 


annexed hereto was granted by order of this Court 
dated May 25, 1976. 


1976, with respect to certain stores, and April 23, 1976 
with respect to the remainder, and for final billing. It 
has been ascertained that all KG&E's charges to Grant for 
services rendered to Grant as debtor-in-possession (and to 
the Trustee for a short period after adjudication) were 
either paid or can be fully covered by the existing security 


deposit. 


Summary of Argument 


In affirming the Bankruptcy Judge, the District 
Court rejected each of the arguments raised by BG&E. Thus, 
insofar as the arguments which BG&E continues to press on 
the instant appeal are concerned, the District Court held: 
(a) that the Chapter XI court had jurisdiction to enjoin BG&E 
from terminating service, notwithstanding Grant's refusal to 
post the requested two months' deposit (A 135-136, 138-i39); 
(b) that the Chapter XI court had jurisdiction to determine 


the amount of a reasonable deposit to protect BG&E, consistent 


“ith that court's duty to afford Grant an opportunity for 


rehabilitation pursuant to Chapter XI (A 135-139); and (c) 
that 28 U.S.C. § 959(b), which requires a debtor-in-~ 
possession to manage its property according to the require- 
ments of valid state law, did not mandate that Grant, in 


order to obtain continued gas and electric service, post 


the maximum two months' deposit that BG&E was authorized, 
but not required, to seek under its tariffs enacted under 


the authority of state law (A 133-135). 


As will be demonstrated below, these conclu- 


sions of the District Court were eminently correct.* 


Argument 


POINT I 


THE CHAPTER XI COURT HAD FUiL 
JURISDICTION TO ENJOIN BG&E 
FROM DISCONTINUING SERVICE TO 
GRANT, TO DETERMINE WHETHER A 
SECURITY DEPOSIT SHOULD BE 
REQUIRED AND TO DETERMINE THE 
AMOUNT OF ANY SUCH DEPOSIT. 


BG&E contends that if any authority for the 


exercise of jurisdiction by the Chapter XI court exists, 


it must be found in Section 311 of the Bankruptcy Act 


(BG&E Brief, pp. 13-26). That section provides: 


* Although Grant did not formally raise the issue, the District 
Court also observed that at the time of its decision the case 
was not moot, despite the likelihood at such time that Grant 
would shortly be ceasing its business operations, since in its 
view the issue involved in this case was one which "is capable 
of repetition yet evading review" and the injunctions against 
termination of services were still in effect (A 140). As will 
be shown in Point III, infra, since Grant and the Trustee have 
voluntarily requested the cessation of utility service and such 
service has in fact ceased, the injunctions are of no force and 
effect and the case is now moot. Moreover, as will be shown, 
this case does not present a controversy "capable of repetition 
yet evading review" within the meaning of the authority cited by 
the District Court in support of its conclusion. 


~1 = 


Where not inconsistent with the 

provisions of this chapter, the court 

in which the petition is filed shall, 

for the purposes of this chapter, have 

exclusive jurisdiction of the debtor 

and his property, wherever located. 
Accepting BG&E's premise, it will be demonstrated below 
that the parameters of Section 311 are sufficiently broad 
to easily accommodate the action of the Chapter XI court 


in enjoining the termination of utility service to Grant 


and in conditioning such injunction on the posting by 


such debtor of a reasonable security deposit in an amount 


determined by the Chapter XI court. Moreover, it will 
also be shown that with or without regard to Section 311, 
the issuance of an injunction against termination of 
utility service was well within the Chapter XI court's 
statutory jurisdiction to issue orders essential to 
preservation and protection of the debtor's assets, 
necessary to the continued operation of the debtor's 
business in the Chapter XI proceeding or necessary to 
effect the general purposes of Chapter XI to afford 

the debtor an opportunity for rehabilitation under the 


Bankruptcy Act. 


Grant's Right To Receive Utility 
Service From BG&E Was "Property" Of 
The Debtor Within The Meaning Of 


Section 311 Of The Bankruptcy Act. _ 

BG&E is a public utility in a monopoly position, 
having an*obligation and duty to render gas and electric 
service to the public in its area. Concommitant with BG&E's 
duty to provide such service is the right of the public to 
that service. BG&E's attempt to condition its duty to con- 
tinue its service to Grant upon the posting of the maximum 
security deposit which it was authorized to request was an 
attempted infringement upon Grant's right to the continua- 


tion of that service. 


That the right of a debtor to continuation of 
utility service is a "property" right of the debtor subject 
to the jurisdiction of the court having charge over the pro- 
ceeding for the rehabilitation of that debtor under the 
Bankruptcy Act has been judicially recognized. See In re 
Fontainebleau Hotel Corp., 508 F.2d 1056, 1058-59 (5th Cir. 
1975) (continued telephone service); In re Security Invest- 


ment Properties, Inc., 406 F.Supp. 628, 635 n. (N.D. Ga. 


1975) ("this court agrees with the bankruptcy judge's con- 


clusion that the right to use electrical service was prop- 


erty in the possession of the debtor * * * ."). Cf. Koger 


v. Guarino, 44 U.S. Law Week 2529 (E.D. Pa. May 3, 1976) 
(right to continued water service held a "property inter- 


est" of residential water user). 


Slenderella Systems of Berkeley, Inc. v. Pacific 
Telephone and Telegraph Co., 286 F.2d 488 (2d Cir. 1961) 


and In re Best Re-Manufacturing Co., 453 F.2d 848. (9th 
! 


Cir.), cert. denied sub nom., Rothnen v. Pacific Telephone 
and Telegraph Co., 406 U.S. 919 (1971) -- the cases cited 
by BG&E in support of its contention that the right to con- 
tinued utility service was not "property" of Grant (BG&E 
Brief, pp. 13-19) -- are inapposite here. In the first 
place, those cases dealt solely with the issue of whether 
the debtor therein had property sights in particular 
telephone numbers. That issue is not present here. Of 
greater importance, however, is the fact that in each of 
_those cases, involving the same telephone company, the 
conclusion that no property right e:isted in the telephone 
numbers in question was compelled by the terms of the con- 
tracts between the parties. Such contracts explicitly 
stated that "The assignment of a number to a subscriber's 
telephone service will be made at the discretion of the 
Company. The subscriber has no proprietary right in the 


number, and the company may mak? such reasonable changes 


in telepnone number * * * designation as the requirements 


of the service may demand." See Slenderella, supra, 286 
F.2d at 489, n.1; Best, supra, 453 F.2d at 849-50. In 


the present case, BG&E has not asserted that the contract 


@ 
between it and Grant expressly excluded Grant from any prop- 
: erty interest in the use of continued gas and electric ser- i 
e vice. Accordingly, the Slenderella and Best cases are not 
determinative of the question of whether the right to con- 
tinued use of gas and electric service was “property” of Grant 
‘@ within the meaning of Section 311 of the Bankruptcy Act. 


B. The Injunction Against Termination 
Of Utility Service Was Within The 
Chapter XI Court's Jurisdiction To 
Issue Orders Necessary To Preserve 
The Debtor's Assets And Continued 
Business And To Afford The Debtor 
An Opportunity For Rehabilitation 


Under Chapter XI. a 
Quite apart from the conclusion that the right to 
continued use of gas and electric service was a property 


right of Grant, as debtor, within the meaning of Section 31ll, 


the jurisdiction of the Chapter XI court to enjoin the dis- 
continuance of such service can be sustained on a separate, 


more fundamental ground. is, it is well established thet 


« bankruptcy court has jurisdiction to issve injunctions 


impairment of its jurisdiction, 


when necessary to prevent the 


to preserve the property of the estate, and to effect the 


object of the proceedings free from interference. 

e.g., Continental Illinois Nat'l Bank & Prust Co. Vv. 
Chicago, Rock Island & Pacific Ry., 294 U.S. 648, 

(1935); Steelman v. All Continent Corp., 301 U.S. 278, 288- 
89 (1937); In re Nine North Church Street, Inc., 82 F.2d 
186, 188 (2d Cir. 1936); Dealtry v. Posse School, inc., 100 


P.24 470, 472 (1st Cir. 1938); In re International Power Se- 


curities Corp., 170 F.2d 399 (3d Cir. 1948); In re Schokbeton 


Tudus.. Inc., £49 ©.2d 221, 322 (Sth Cir. 1971); Converes vy. 
Highway Constr. Co., 107 €.2a 127, 130 (6th Cir. 19359); Gtate 
Finance Co. v. Morrow, 216 F.2d 676, 680 (10th Cir. 1954); 

In re Johnson Electrical Corp., 312 F.Supp. 840, 842-43 
(S.D.N.Y¥. 1970) (Mansfield, J.); In re Lane Foods, Inc., 

213 F.Suop. 133, 135 (S.D.N.¥. 1963) (Weinfeld, J.). Aé 


succinctly stated by Judge Weinfeld in the Lane Foods case, 


Supra: 


The Bankruptcy Court, in Chapter XI 
proceedings, has the power to issue in- 
junctions when necessary to effect the 
object of the proceedings free from inter- 
ference. Such juri isdiction is derived 
from several sources -~ specifically, — 
section ACOH # of the Bankruptcy Act, 
and generally, from n Section 1651 of the the | 


Judicial Code and the inherent equity _ 
powers 0 ‘of a a ; court _ of ‘of bankrupt cy. 


Zi3 F.Supe. at i135 
(emphasis supplied). 


Thus, Section 2a(15) provides as follows: 


§ 2. Creation of Courts of Bankruptcy 
and Their Jurisdiction. a. The courts of 
the United States hereinbefore defined as 
courts of bankruptcy are hereby created 
courts of bankruptcy and are hereby invested, 
within their respective territorial limits as 
now established or as they may be hereafter 
changed, with such jurisdiction at law and in 
equity as will enable -hem to exercise orig- 
inal jurisdiction in proceedings under this 
Act, in vacation, in chambers, and during 
their respective terms, as they are now or 
may be hereafter held, to -- 


(15) Make such orders, issue such process, 
and enter such judgments, 
specificall rovided for, as may be necessar 
for the enforcement of the provisions of this 
Act: * 


e 


(Emphasis supplied.) 


And, 28 U.S.C. § 1651, the so-called "all writs" 


statute, provides: 


€ 1651. Writs 


(a) The Supreme Court and all courts 
established by Act of Congress may issue all 
writs necessary or appropriate in aid of their 
respective jurisdictions and agreeable to the 
usages and principles of law. 


In the leading case cf Continentai Illinois Nat'l 


Bank & Trust Co. v. 


U.S. 648, 683 (1935), the Supreme Court made it crystal 
clear that the jurisdiction of a reorganization court to 
issue injunctions extends both to protection of property 

of the debtor and to the prevention of threatened action 
which would interfere with the attainment of the object 

of the proceeding, to wit, the rehabilitation of the debtor. 


Thus, with respect to the protection of the debtor's property, 


the Court held: 


AS a necessary consequence of that 
jurisdiction [over the debtor and 

its property, wherever located], the 
court must have the power to preserve 
and safeguard the property for the 
benefit of the trust estate * * * 


Jurisdiction over the property wherever 
located carries with it jurisdiction to 
enjoin, in a proper case, interferences 
with the property, and this includes, by 
necessary inference, the power to send 
process that end for service upon the 
persons to be enjoined wherever they may 
be found within the United States. 


294 U.S. at 683 
(emphasis supplied). 


oe 


similarly, in applying its powers under Section 2a(15) of 
the Bankruptcy Act to prevent interference with the oppor- 


tunity for reorganization, the Court ressoned as follows: 


It may be that in an ordinary bankruptcy 
proceeding the issue of an injunction in 

the circumstances here presented would not 

be sustained. As to that it is not neces- 
Sary to express an opinion. But a proceeding 


under § 77 is not an ordinary proceeding 
in bankruptcy. It is a special proceed- 
ing which seeks only to bring about a 
reorganization, if a satisfactory plan 

to that end can be devised. And to pre- 
vent the attainment of that object is 

to defeat the very end the accomplishment 
of which was the sole aim of the section, 
and thereby to render its provisions 
futile. 


The bankruptcy court, in granting 
the injunction, was well within its power, 
either as a virtual court of equity, or 
under the broad provisions of § 2 (15) of 
the Bankruptcy Act or of § 262 of the 
Judicial Code, G.S.C. title 25. § 377. 


x * * 


It is evident that the effect here wrought 
by the menace of impending sales of the 
collateral would seriously embarrass and 
probably prevent the formulation and con- 
summation of a plan of reorganization. 


294 U.S. at 676, 678. 


Thus, even if-the right to continued utility ser- 


vice were not held to be "property" of Grant within the mean- 


ing of Section 311 of the Bankrupccy Act, jurisdiction of the 


Chapter XI court to enjoin the discontinuance of utility 
service can be grounded upon the power to protect the other 
assets of Grant and to prevent the possibility of a success- 


ful rehabilitavion from being frustrated by conduct of BG&E 


which would necessarily have resulted in the termination 

of Grant's ongoing business. It can readily be seen that 
had BG&E and the various other utilities demanding deposi. ~ 
been able to unilaterally terminate utility service to 
Grant's stores, Grant could not have continued its business 
operations, thereby substantially impairing the value of its 
property and assets, particularly its inventory, whic’: would 
have been required to be sold at distress prices, rather than 
at retail. Admittedly, under Section 311 of the Bankruptcy 
Act, the Chapter XI court had jurisdiction over such assets. 
Under the authorities cited above, the Chapter XI court 
clearly had jurisdiction to issue an injunction to protect 


the value of those assets from impairment. 


Moreover, the cessation of Grant's business upon 
the shutdown of utility services would also have frustrated 
the possibility of any successful rehabilitation of Grant 
under Chapter XI, since there would have been nothing left 
to rshabilitate. Again, to quote Judge Weinfeld: 

The purpose and intent of Chapter XI 

is to rehabilitate the debtor. The 

nature of the proceeding contemplates 

the continued operation of the busi- 


ness: cessation of the business would 
leave nething to rehabilitate. 


In re Lane Foods, Inc., supra, 


See also Queens Boulevard Wine & Liquor Corp. v. Blum, 


S03 F.2€ 202, 205 (28 Cir. 1974). C£. In re Bermec Corp., 


445 F.2d 367, 369 (24 Cir. 1971); In ve Yale xpress 


System, Inc., 384 F.2d 990, 991-92 (2d Cir. i967). 


The foregoing jurisdictional principles were ap- 
plied by both of the courts below in their decisions in the 
instant case, which decisions adopted the reasoning of 
Bankruptcy Judge Galgay in the Hartfield-Zodys case (A 116- 
118). See In re Hartfield-Zodys, Inc., supra, Exhibits "aA" 
and "RB" hereto. The same result has been reached in a number 
of other recent cases from bankruptcy judges a:ji district 
judges in this circuit and other circuits. See in re 
Vogue Instrument Corp., 73 B 921 (E.D.N.Y. November 26, 
1973) (Parente, B.J.)*; In re Security Investment Prop- 
erties, Inc., B 74-2506A (N.D. Ga. July 9, 1975) (Norton, 
B.J.), aff'd, 406 F.Supp. 628 (N.D. Ga. 1975)**:; In te 
Stenibac, Inc., 74-537-N (E.D. Va. December 19, 1974) 
(Bonney, B.J.)***. As summarized by Bankruptcy Judge 


A copy of Bankruptcy Judge Parente's decision in Vogue 
Instrument is annexed hereto as Exnibit a Bg 


A copy of the opinion of Bankruptcy Judge Norton in 
Security Investment Properties is annexed hereto as 
Bit "6" 


Exhi 


A copy of Bankruptcy Judge Bonney's decision in Stenibac 
is annexed hereto as Exhibit "E". 


Norton, in the Security Investment Properties case, supra, 


a case on all fours with the present case, except for the 
fact that there, no deposit whatsoever was required of the 


debtor: 


Py Even if such utility service were 
not held to be intangible "property" 

e "possessed" by the debtor-in-possession 
or trustee and jurisdiction of the Bank- 
ruptcy Court, under Sections 311 and 312 
of the Bankruptcy Act (11 USCA 711, 712), 
Sections 2 (a) 15 of the Bankruptcy Act 
and 28 USCA 1651 provide the equitable 
and remedial injunctive power to protect 
the privileges of debtors and the rights 
of creditors under the jurisdiction of 
the court as authorized and contemplated 
by Congress and the rehabilitation remedial 
provisions of the Act. Injunction is an 
ow inherent power of the Bankruptcy Court to 
assist in the accomplishment of the pur- 
poses of Chapter XJ of the Act. The in- 


qunct ize power of the Court to prevent 

~ iscontinuation of the electrical service 
1s required here to protect the other 

@ assets and rights of the debtors, to 

protect the rights of the other creditors 


and to make rehabilitation under reorgan- 


ization possible . 


To rule otherwise would conflict 

® with the rehabilitation and continuity 
of the business purpose of Chapter XI, in 
contrast to liquidation as in straight 


bankzuptcy. To allow a secursy deposit 

as_ demanded by | b y Plaintiff would dk wou efeat the 

: manbe Ra ae of reorganization, gp ES ee 
bd the intent of Congress in Se ee e 


rehabilitative c apters and be an a contrary 


1 Yeneemnereenwsoan emnnsnrtesteonmeraiete 


to to the very p very purposes < of the Act. 


Exhivit "Db" hereto, p. 
{emphasis supplied). 


é 
g 
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It is significant that BG&E has cited no cases holding 


otherwise. 


BG&E's "telephone number" cases, Slenderella 
and Best, whatever their vitality on their particular 
facts, lack the decisive element present here: the 
termination of utility services by BG&E and the other 
utilities providing such services to Grant would have 
put an end to Grant's business, thereby forcing Grant 
into a bankruptcy liquidation and frustrating the pur- 
poses of the Chapter XI pioceedings. Moreover, even if 
it be assumed, arguendo, that the Slenderella case, 
decided by this Court in 1961, has the scope of applica- 
tion claimed for it by BG&E, it is submitted that in view 
of this Court's recent decisions giving effect to the 
overriding aqoal of successful corporite rehabilitation 
embodied in Chapters X and XI of the Bankruptcy Act, this 
Court should not today take such 4 narrow view of the 


jurisdiction of the reorganization court. See, e.g., 


® F.24 at 369; in re 


Yale Express System, Inc., supra, 384 F.2d at 991. Cf. 


In re Israel-British Bank, Docket 75-5020 (2d Cir. May 25, 
1976) ‘jurisdiction upheld to “avoid an inequitable resuit 


tc creditors” of the estate). 


Once it is determined that the Chapter XI court 
had jurisdiction to enjoin the discontinuation of utility 
service for failure to post a security deposit in the 
amount demanded, it follows as a natural corollary that such 
court, as a court of equity, had the power to condition such 
injunction on the posting of a reasonable deposit consistent 
with the duty of such court to afford the debtor an oppor- 
tunity for rehabilitation pursuant to Chapter XI. See 
Bankruptcy Judge Galgay's Hartfield-Zodys decision, Exhibit 
"A" hereto, p. 4: In re Vogue Instrument Corp., supra, Exhibit 


"C" hereto, p. 6. Cf. In re Fontainebleau Hotel Corp., 508 
F.2d 1056, 1059 (5th Cir. 1975). Indeed, in a number of cases, 


the courts have concluded that the utility in question was 
adequately protected without any deposit whatsoever, but by a 
direction, present as well in the instant case, that the debtor 
make prompt payment of current bills and by the fact that all 
unpaid bills incurred in the proceeding are entitled to 
priority in payment as an expense of administration. See 

in re Penn Central Transportation Co., 467 F.2d 1009, 102 

(36 Cir. 1972); in re Security Investment. Properties, Inc., 


Supra; In re Stenibac, Inc., Supra. 


In the present case, the District Court re- 


jected BGsE's contention that the Bankruptcy Judge 


“failled] to balance the equities" and concluded that 
the Bankruptcy Court "allowed BG&E adequate protection 


when Grant was required * * * to post one month's security, 


pay all current bills, and to pay additional security in 


the event of default with respect to current payments" 


(A 126). 


In sum, it has been shown in this Point I that 
the Chapter XI court had full jurisdiction -- under Sections 
311 and 2a(15) of the Bankruptcy Act and under its general 
equitable jurisdiction -- to restrain BG&E from discontin- 
uing service to Grant. The power to determine whether a 
security deposit should be required as a condition to such 
service and to determine the amount cf any such deposit 
is inherent in the absolute power to enjoin the termination 
of service. It will now be demonstrated that the order of 
the Chapter XI court was not, as claimed by BG&E, in con- 
flict with the provisions cof 28 U.S.C. § 959(b). 


* It should be noted that upon this appeal BG&sE has not 
seen fit to raise as an issue, as it did below, the 
alleged abuse of discretion by the Bankruptcy Judge in 
making its deposit order. Instead, the only issues 
raised by 8G6éE are the jurisdictional issue and its 
argument based on 26 U.S.C. § 959(b). See BG&E Brief, 
pp. 2-3. 


FOINT It 


28 U.S.C. § 959(b) DID NOT COMPEL 
COMPLIANCE BY GRANT WITH THE DEMAND 
OF BG&E FOR THE MAXIMUM SECURITY 
DEPOSIT WHICH IT WAS PERMITTED TO 
REQUEST UNDER ITS TARIFFS AS A 
CONDITION TO THE RECEIPT OF 
CONTINUED UTILITY SERVICE. 

BGGE claims that 28 U.S.C. § 959(b), which 
requires a debtor-in-possession to operate the property 
in its possession in accordance with the "valid laws of 
the State in which such property is situated," also re- 
quires compliance by a debtor-in-possession with any 
demands made by utilities pursuant to their tariffs, and 
that consequently, the Chapter XI court was without 


authority to relieve Grant of such alleged obligation. 


See BG&E Brief, Point II. 


BG&E's Section 959(b) argument cannot withstand 
scrutiny. First, BG&E's pertinent tariff provisions are 


not “valid state laws" of the type contemplated by Section 


959(b). Thus, nothing in BG6E's tariffs compels BG&E to 


require a two-months' security deposit of Grant. The tariffs 
merely authorize BG&E to do so. Consequently, as held by 
the District Court, the Chapter XI court “has not permitted 


Grant to operates its business in violation of a valid state 


law within the meaning of § 959\kL." (A 134). 


Moreover, such tariff provisions, and the statutes 
pursuant to which they are adopted, do not proscribe or 
enjoin conduct generally, as do the statutes found in the 
cases cited in BG&E's brief, such as anti-pollution, licens- 
ing, safety or other statutes seeking to regulate businesses. 
Indeed, the tariffs and the statutes authorizing their adop- 
tion do not even purport to regulate conduct of the debtor, 
as distinguished from conduct of the ut’lity. Rather, as 
recognized by the District Court (A 134}, such tariffs and 
statutes merely grant a regulated utility contractual rights 
against its customers. As with other contractual rights 
enforceable under state law, once a petition under the 
Bankruptcy Act has been filed, contractual rights must 
yield to the demands of the bankruptcy laws. "Their very 


purpose is to suspend the normal operation of rights and 


obligations between the debtor and his creditors." In re 


Fontainebleau Hotel Corp., SOS F.2d 1056 (Sth Cir. 975); 


see also In re Kassuba, 396 F.Supp. 324, 326-27 (N.D. Ill. 


1975); In_re Penn Central Transportation Co., 328 F.Supp. 1276 
E.D. Pa. 1971), aff'd, 467 F.2d 100 (3d Cir. 1972). Thus, 


the reorganization aims of the Bankruptcy Act are paramount 


and the private contractual rights of parties must be sub- 
ordinated where the reorganization efforts require and the 
interests of private parties can be adequately safeguarded. 
Smith v. Hoboken R.R., 328 U.S. 123, 132-33 (1946); In re 
Queens Boulevard Wine & Liquor Corp., 503 F.2d 202, 206-07 (2d 
Cir. 1974); In re Bermec Corp., 445 F.2d 367, 369 (24 Cir. 
1971); In re Yale Express Sys., Inc., 384 F.2d 999, 992 (2d 

Cix. 1967); BR.P.C. v. Kaplan, 185 *.2d 791, 797 (iat Cir. i950): 


In_re Merritt Lumber Co., 336 F.Supp. 325, 326 (E.D. Pa. 1971). 


As held in the District Court's opinion, BG&E was 
adequately safeguarded by the requirement that Grant post one 
month's security, pay all current bills promptly and pay addi- 
tional security in the event of default with respect to current 
payments (A 138). No valid reason exists why BG&E's rights 
under state law to terminate service absent the requested de- 
posit should be entitled to any greater dignity than, for ex- 
ample, the secured creditors' foreclosure rights under the 
Uniform Commercial Code in the Yale Express or Bermec cases, 
supra, or the landlord's rights under state landlord-tenant 


jaw in Queens Boulevard, supra. Indeed, in Queens Boulevard, 


by reason of the equities involved, lease termination was re- 


fused by this Court, not only in the face of vaiid state law 
giving the landlord repossession rights, but also in the face 
f valid federal law (§ 70b of the Bankruptcy Act) explicitly 


stating that such rights are enforceable. 


Furthermore, assuming, arguendo, that the pro- 
visions of Maryland law upon which BG&E relies apply to 
the conduct of the business of a debtor-in-possession, as 
attempted to be applied here by BG&E they are in conflict 
with the purposes and objectives of the Bankruptcy Act and 
are therefore "invalid" by virtue of the Supremacy Clause 


of the United States Constitution. Thus, it is well estab- 


lished, especially »yv recent case law, that a utility has 


no right to require a deposit from a company in an insoi- 
vency proceeding as a condition to continued service, 
notwithstanding the existence of a state law or utility 
tariff purporting to authorize such a deposit. See, e.g., 
In_re Fontainebleau Hotel Corp., 508 F.2d 1056, 1059 

(Sth Cir. 1975); In re Penn Central Transportation Co., 
326 F.Supp. 1276 (B.D. Pa. 1971), aff'd, 467 F.2d 100 (30 


Cir. 1972) ) in re Security Investment Properties, Inc., 
supra, Exhibit "D", aff'd, 406 F.Supp. 628 (N.D. Ga. 1975); 


In re Hartfield-Zodys, Inc., supra, Exhibits "A" and "B”; 
In re Stenibac, Inc., supra, Exhibit "E"; In re Vogue In- 


strument Corp., supra, Bxhibie ‘C". 


The underlying theory of the above cases is that 
whatever force rights created by state law may have prior 


to the commencement of a rehabilitation proceeding under 


the Bankruptcy Act, or absent bankruptcy considerations, 


after a rehabilitation proceeding is commenced the state 


@ 
law must yield to the paramount interest of the Bankruptcy 
Act. Thus, in the Fontainebleau case, supra, involving a 
° state statute requiring the posting of cash deposits for 


the receipt of telephone service, the Court stated: 


Before the filing of the petition, it 
{the telephone company] had certain 
@ rights under state law. After the 


filing of the petition, the demands 

of the bankruptcy laws take precedence. 

If a creditor, like the telephone com- 

pany, could continue to enforce his 

state law rights after the initiation 
@ of bankruptc roceedings, the bank- 
ruptcy laws would be meaningless. 
Their very purpose is to suspend the 
normal operation of rights and obli- 
gations between the debtor and his 
creditors. 


508 2d at 1059 
(emphasis supplied). 


Applying such reasoning, the Court rejected the contention 


of the telephone company that the existence of its tariffs, 
adopted pursuant to state law, precluded the issuance of an 
injunction enjoining the telephone company from, inter alia, 
requiring a $10,000 deposit from a Chapter X debtor as a pre- 


condition to continued service. 


Similarly, in the Penn Central case, supra, the 
district court denied Consolidated Edison's request for a 
security deposit from a debtor in a Section 77 reorganiza- 
tion proceeding, notwithstanding New York Public Service 
Law § 120, which authorizes such a request. The Penn 
Central decision was affirmed by the Third Circuit. 467 


F.2d 100 (3d Cir. 1972). In denying the deposit request, 


the district court observed, in remarks equally applicable 


to the present case: 


Con Ed has the security of a Court 
order directing the Trustees to 

make tarrent payments. All current 
bills are being honored. Except for 

a few minor delays not attributable 

to the Trustees, order No. 18 [re- 
quiring prompt payment of all utility 
bills] has been and is being fully 
complied with. If Con Ed is entitled 
to require a security deposit, then 

so are all of the other 40-odd util- 
ities which furnish substantial amounts 
of power to the railroad; yet requiring 
such deposits would likely make it 
financially impossible for the railroad 
to operate at all. The provisions of 


state law must yield to § 77 on this 


issue. 
328 F.Supp. at 1278 
(emphasis supplied). 
The conclusions reached in the Fontainebleau and 


Penn Central cases and the other cases cited above, are 


the logical result of the application of the constitutional 
principles enunciated in the leading case of Perez v. 
Campbell, 402 U.S. 637 (1971). In Perez, the United States 


Supreme Court struck down an Arizona financial responsibility 


statute which provided that a discharge in bankruptcy did not 


relieve an individual from having his driver's license sus- 
pended if he failed to satisfy a judgment against him in an 
action arising out of the operation of a motor vehicle. The 
statute in question was invalidated under the Supremacy Clause 
of the United States Constitution (Article VI, clause 2) as 
being in conflict with the mandate of Section 17 of the Bank- 
ruptcy Act, which provides that the receipt of a discharge in 
bankruptcy fully discharges all but certain specified judgments. 
In so holding, the Supreme Court reiterated 
the contrelling principle that any 
state legislation which frustrates 
the full effectiveness of federal 
law is rendered invalid by the 
Supremacy Clause. 
402 U.S. at 652 
(emphasis supplied). 
The Perez rationale was recently applied by the 
California Public Utilities Commission in refusing to re- 


quire a Chapter XI debtor to pay a pre-petition bill as a 


condition precedent to the continuation of its existing 


telephone service. 101 Plating Corp. v. The Pacific 
Telephone and Telegraph Co., Case No. 9313 (Cal. Pub. 
Util. Comm., December 17, 1974).* In reaching such con- 
clusion, the Commission stressed that the proposed dis- 
continuation of service “would frustrate the overall 
rehabilitative policy of the Federal Bankruptcy Act as 
enunciated in Perez" (Exhibit "F", p. 4). It can readily 
be seen that if the requirement of a security deposit pur- 
suant to state law or utility tariff adopted thereunder 
would frustrate the purposes of an arrangement proceeding, 
such requirement must be constitutionally invalid as vio- 


lative of the Supremacy Clause as enunciated in the Perez case. 


The cases cited by BG&E in connection with its 

28 U.S.C. § 959(b) argument have no applicability here. 

In Chemical Lime Co. v. West Penn Power Co., 24 F.Supp. 217 
(M.D. Pa. 1938) (see BG&E Brief, pp. 28-29), the court in 
its discretion determined that since the utility's deposit 
demand was in accordance with state law, it had no juris- 
diction to enjoin the utility from terminating service to 
the debtor or to require the return of a deposit to the 


debtor. The court cited no authority for its assumption 


* A copy of the 101 Plating Corp. decision is annexed 
hereto as Exhibit "F". 


that it lacked jurisdiction and, as shown herein, was 
simply wrong to assume that the equitabie powers of the 
bankruptcy court under the Bankruptcy Act do not take 
precedence over a conflicting demand made pursuant to 
state law. See the full discussion of Chemical Lime in 
In re Security Investment Properties, Inc., supra, 
Exhibit "D", pp. 8-10; see also Point I, supra. And, of 
course, Chemical Lime no longer has any vitality even in 
its own circuit. See In re Penn Central Transportation 
Co., 467 F.2d 100 (3d Cir. 1972), affirming 328 F.Supp. 
1276 (8.0. Pa. 1971). 


The Gillis v. California, 293 U.S. 62 (1934), and 
Palmer v. Massachusetts, 308 U.S. 79 (1939), cases cited by 
BG&E (see BG&E Brief, pp. 30-31) are entirely inapposite. 
The Gillis case dealt with a general regulatory state statute 
requiring a surety bond for all businesses engaged in gaso- 
line distribution. Such statute regulated conduct of the 
debtor for the protection of the public and is wholly dif- 
ferent from the statute in the instant case which merely 


grants to BG&E, a private party, a contractual right as 


against its customers. See pp. 26-27, supra. The Palmer 


case deals with the overlapping of the jurisdictions of 
the federal courts and agencies and state agencies in 
the context of railroad reorganizations and must be read 
as limited to its particular facts. See 308 U.S. at 86- 
87 ("the whole scheme of § 77 leaves no doubt that 
Congress did not mean to grant to the district courts 
the same scope as to bankrupt roads that they may have 
in dealing with other bankrupt estates"). That suffi- 
cient jurisdiction exists to support the Bankruptcy 
Court's orders in this case is amply demonstrated in 


Point I of this Memorandum. 


In In re Dolly Madison Industries, Inc., 504 
F.2d 499 (3d Cir. 1974) (see BG&E Brief, pp. 31-32), the 


state law in question was a Virginia statute which ex- 
pressly forbade the conduct of the debtor's business, 
absent the filing with the state of certain reports, 
payment of applicable fees and holding of a, state certi- 
ficate authorizing the transaction of business in the 
state. Such statuce bears little relation to the Maryland 
statute in the present case, which merely allows, but does 
not require BG&E to demand a deposit, and which gives BG&E 


only a contractual right which is subject to modification 


~34- 


by the Bankruptcy Act. See pp. 26-32, supra. 


In sum, BG&E had no absolute right to demand 
a deposit from Grant as a condition to continued service, 
and whatever rights BG&E may have had under state law, 
28°U.S.C. § 959(b) did not require that Grant either com- 
ply with BGé&E's demand for a two-month's deposit or have 
its business effectively terminated by the cessation of 


gas and electric service. 
POINTE LT 


THIS APPEAL MUST BE DISMISSED 
AS MOOT. 

It is fundamental that "federal courts are with- 
out power to decide questions that cannot affect the rights 
of litigants in the case before them." North Carolina v. 
Rice, 404 U.S. 244, 246 (1971). Under Article III of the 


Constitution "the exercise of federal judicial power depends 


upon the existence of a case or controversy." Liner v. 


Jafco, Inc., 375 U.S. 301, 306 n.3 (1964); see also Powell v. 


McCormack, 395 U.S. 486, 496 n.7 (1969); Sibron v. New York, 


e 


692 U.S. 40, 50 n.8 (1968). It is submitted that there is 


no case or controversy presently before this Court. 


The justification for requiring a security deposit 
is to insure payment for services to be rendered by a utility 
company to its customer (A 37-39; BG&E Brief, pp. 8-10). 

When the utility company will no longer be called upon to 
supply such services, and the customer has brought payment of 
its bills up to date or such bills are covered by an existing 
security deposit, it is obvious that the posting of an addi- 
tional security deposit no longer serves any purpose. At 
that point the issue of whether or not a tariff requiring 

the posting of a security deposit should be enforced is moot 
in the clearest sense of that word. There is simply no pur- 
pose to be served by deciding the issue. Such is the situa- 


tion presently before this Court. 


Grant was adjudicated a bankrupt on April 13, 1976 
and has totally and permanently terminated its business opera- 


tions. BG&E has permanently terminated all services to Grant 


and the Trustee at their request (see pp. 8-9, supra) and 


neither Grant nor the Trustee will incur any further charges 
for utility service from BG&E. All bills and charges for ser- 


vice rendered by BG&E to Grant during the Chapter XI proceeding 


(and to the Trustee for a short time thereafter) have either 

been paid or are more than fully covered by the existing one- 
month's security deposit. Thus, BG&E no longer has any need for 
a two-month's security deposit to insure payment fer its services 


and there is no judicially cognizable dispute in this case. 


However, in affirming the Bankruptcy Judge, the 
District Court found that at that time the issue was not moot, 


on two separate grounds: first, "that the present issue * * * 


presents an issue which is capable of repetition yet evading 


review," citing Super Tire Engineering Co. v. McCorkle, 416 


U.S. 115 (1974) (A-140); and, second, that there was a con- 


tinuing injunction prohibiting BGsE from terminating utility 
services to Grant, as debtor-in-possession, except upon fur- 
ther order of the Bankruptcy Court, and that wilful violation 
of that injunction by BG&E could form he basis for a contempt 


proceeding, consequential damages, and punitive damages (A-140).* 


The Trustee respectfully submits that the instant 
case falls outside the limits of the "capable of repetition, 
yet evading review" exception to mootness. That exception 


is intended to cover situations which are of necessity, or 


* Grant did not raise the mootness question below as a conten- 
tion. Rather, Grant's counsel, upon oral argument, merely 
advised the District Court of the impending procee ‘ngs which 
resulted in the liquidation order of February 12, 1876 so that 
the District Court, if it deemed the matter moot, would not be 
required to decide the case on the merits. The Trustee does, 
of course, raise the issue of mootness on this appeal. 


which have been shown by experience to be, too short-lived 

to allow for complete appellate review. Common examples of 
such cases are those involving upcoming elections that will 
occur before the issue has time to reach the appellate courts, 
see, e.g., Moore v. Ogilvie, 394 U.S. 814 (1969); see also 
Rosario v. Rockefeller, 410 U.S. 752, 756 n.5 (1973); Storer 
v. Brown, 415 U.S. 724, 737 n.8 (1974); cases involving resi- 
dency requirements for voting which are satisfied before the 
party can obtain judicial review of their constitutionality, 
see, e.g., Dunn v. Rlumetein, 405 U.S. 330, 333 n.2 (1972) 7 
(one year residency requirement); cases involving constitu- 
tional challenges to pretrial detention procedures where de- 
tention will likely end before appellate review could be com- 
pleted, see, e.g., Gerstein v. Pugh, 420 U.S. 103 (1975); 
cases involving pregnancy and the right to an abortion, see, 
e.g., Roe v. Wade, 410 U.S. 113, 12°. (4973); Doe v. Bolton, 


410 U.S. 179 (1973); and cases involving short-lived strikes 


by labor unions, see, e. «, Super Tire Engineering Co. v. 
McCorkle, 416 U.S. 115 (1974). 


For the present appeal to fall within this excep- 
tion, it must be found that virtually all Chapter XI pro-~ 
ceedings are of such short duration that they do not permit 
complete appellate review of disputes arising therein. This 


Court should take judicial notice that, at least in the 


Southern and Eastern Districts of New York, Chapter XI cases 
commonly last for at least one year and often, for more than 


one year.* This particular dispute will take less than eight 


months from its inception to argument before this Court. 


Merely because this particular dispute did not reach this 
Court while the dispute was still alive, it hardly follows 
that the issue raised by BG&E will in the future evade review. 
See DeFunis v. Odegaard, 416 U.S. 312, 319 (1974). BG&E has 
simply failed to support its contention (BG&E Brief, p. 45) 
that it "will be repeatedly subject to orders which it 
believes are illegal, but which regularly expire prior to 


final appellate review." 


Moreover, in recent cases in which the Supreme 
Court has applied the "capable of repetition, yet evading 
review" exception, that Court relied heavily upon the fact 
that the appellant had at least scught declaratory relief, 
in addition to other relief, such as an injunction. See, 
e.g., Super Tire Engineering Co. v. McCorkle, supra, 416 
U.S. at 121-122 (1974); Gerstein v. Pugh, supra; Roe v. Wade, 
supra; Rosario v. Rockefeller, supra; Storer v. Brown, supra; 


Dunn v. Blumstein, supra; Moore v. Ogilvie, supra. In the 


* Thus, for example, the Tables of Bankruptcy Statistics for the 
fiscal year ended June 30, 1974, published by the Administra- 
tive Office of the United States Courts, reveal that 509 Chap- 
ter XI cases were commenced in the Southern District of New 
York in that fiscal year (Table F2), while only 147 Chapter XI 
cases in that district were concluded (21 dismissals, 4 con- 
solidations, 75 adjudications and 47 arrangements) (Table F4B). 


instant case, the vacating of the injunction or the 
requested two-months' deposit sought by BG&E will serve 


no valid purpose, and BG&E does not seek declaratory relief. 


Furthermore, it would appear that this dis- 
cretionary exception has been limited by the Supreme 
Court to cases involving governmental action. In Super 
Tire Engineering Co. v. McCorkle, Supra, the Court, after 
listing cases in which it applied the "capable of repeti- 
tion, yet evading review" exception stated that: 

The important ingredient in these 

cases was governmental action directly 


affecting, and continuing to affect, 
the behavior of citizens in our society. 


416 U.S. 115, 126 (1974) 
(emphasis supplied). 


See also 416 U.S. at 125-126. Research has thus far failed 
to uncover any Supreme Court cases not involving governmen- 


tal action where this exception has been applied. 


The fact that there technically exists a con- 
tinuing injunction prohibiting BG&E from terminating util- 
ity services to Grant, as debtor-in-possession, does not 
bar this Court from dismissing this appeal on the grounds 


of mootness. For all intents and purposes such injunction 


was dissolved at the time Grant, and subsequently, the 
Trustee, voluntarily requested BG&E to permanently termin- 
ate service. See pp. 8-9, supra. Commencing on the last 
effective date of termination of services pursuant to such 
requests (April 23, 1976), BG&E ceased to be obliged to 
supply utility services to Grant and consequently, was 

and is under no threat of contempt proceedings or damages 


for violation of the injunction. 


Although the district court in In re Security 
Investment Properties, Inc., 406 F.Supp. 628 (N.D. Ga. 1975) 
refused to dismiss the appeal the: 2in for mootness, it is 
submitted that such aspect of that case is erroneous and, 
in any event, is distinguishable from the instant case. 

The basis of such holding was that a "substantial number" 
of Chapter XI proceedings in the district in question 

were "short-lived", and thus the controversy was “capable 
of repetition, yet evading review.” 406 F.Supp. at 631-32. 
In the first place, if the exception were to be applied 
merely because a "substantial number" and not virtually all 


Chapter XI proceedings were short-lived, the exception would 


Swallow the rule. Moreover, the court in Security Investment 


also held that adjudication of bankruptcy was not in itself 


sufficient to terminate the controversy on the grounds 

of mootness, since there was a possibility that the 
bankrupt might discover new assets before the bankruptcy 
proceedings had run their course and thus might continue 
its business operations, while the utility company would 
remain enjoined from terminating service and without a 
security deposit. 406 F.Supp. at 631. Such a possibility 
simply does not exist in the present case. As noted above, 
p. 8, supra, Grant has totally and permanently terminated 


its business operations. 


Finally, BG&E has not shown and cannot show the 
existence of any "policy" on the part of the bankruptcy 
court which it claims will remain unreviewable (BG&E Brief, 
p. 45) unless this appeal is decided. Each case in which 
the bankruptcy court is called upon to issue an injunction 


or to determine the amount of a security deposit as a con- 


dition to such injunction involves a separate, independent 


exercise of discretion on the part of the particular bank- 
ruptcy judge involved and cannot he deemed to be a "policy" 


of the bankruptcy court. 


From all of the foreyoing, it is readily apparent 
that BG&E is in reality merely seeking an impermissible advis- 


ory opinion from this Court. There is no case or controversy 


for this Court to decide and consequently, this appeal 


must be dismissed as moot. 


Conclusion 


This appeal must be dismissed as moot. Alterna- 
tively, the order of the District Court must be affirmed in 


all respects. 


Respectfully submitted, 


WACHTELL, LIPTON, ROSEN & KATZ 
Special Counsel to Respondent- 
Appeilee Charles G. Rodman, 
Trustee of the Estate of W. T. 
Grant Company, Bankrupt 
299 Park Avenue 

Theodore Gewertz New York, New York 10017 

Marc H. Rosenbaum Tel. NO. (212) 371=9200 

Of Counsel. 
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"HARTFIELD-ZODYS, INC., €t O44 


Debtor. 


JOHN J. GALGAY - Bonkruptecy Jude: 
On November 15, 1974, -iarcfield-Codvs, Luc filed 
a petition under Chaptei XL of the Benksuptcy het. Oe 


the same day this court issued a icmporary restraiving 


order, which in part ordered petitiuncr, New York Telephone 


Company to continue to furnish Hartiteid-dodys, inc. with 
service. This proceeding is an altempt bv pecitioner to 
have that -estraining order lifted insetar as tt affects 


~ st 


the New York Telephone Company. 

Since the Chapter XI petition was filed, the 
respondcut has continued to cperate its vusiness as « 
debtor-in-possession. The pecitierer, MUTSUANE Lo i.>- 
cretionary powers:riven tu it bv ‘ine New Yorn state Public 


Service Commission, requeste:’ or the day ci tilir, + 
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$26,000 deposit from the new debtor-in- possession, This 

sum represented two months average charyes billed to the 
former debtor for the six monti: pertod which preceded the 
Chapter XI filing (Statement of Michael E. Kelly, pe a 
appended to the Order to Show Cause). The debtor-in- 
possession offered, and with approval of this court paid 

to the petitioner a $13,000 deposit. Wowever, the telephone 
company is not satisfied with this amount, and now asks 


that the restraining order be Lifted so that it may discon- 


tinue phone service if the debtor-in-possession dces not 


eee td 


comply with their demands for a full $26,000 deposit. 


The petitioner asserts that the Bankruptcy Court 
lacks jurisdiction to deal properly with this matter. It 
asserts the jurisdiction of the court in a Chapter XI pro- 
ceeding, as defincd in Sec. 311 of the Chapter, (11 U.S.C. 


§711) is limited to “the debtor and his property, wherever 


ees * 


’ 


located," and that no property interest exists here, thus 


ware a eny? 


leaving the court without jurisdiction. The telephone 
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company believes that since petitioner has a readily avail- 
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able administrative appeal to the Public Service Commis iien, 
the Bankruptcy Court should not usurp the PSC's jurisdicti or. 


Section 2(a) of the Bankruptcy Act confers upon 
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Courts of Bankruptcy "such jurisdiction at law and in 
equity as will enable them to exercise original jurisdic- 
tion under this Act. «. - " (11 U.S.C. §11). The crucial 
issue here is whether the Bankruptcy Court has jurisdic- 
tion which will allow it to utilize its equitable powers. 
As stated earlier, under Chapter XI, the Bankruptcy Court 
has jurisdiction over “the debtor ond his property, wherever 
located" (11 U.S.C. §711). The purpose of Chapter Xi has 
been described as to enable the court to "fulfill its duty 
to confirm the arrangement or plan and to release a debtor 
“strong enough to go ovt aga3in in the business world 


survive". In Re: Lawrence Froducts Co., 211 F.Supp. 


(D.C. Ala. 1962). To this end the Bankruptcy © ‘rt should 


not hesitate to act as a court of equity. As Judge Kalodner, 


writing in In Re: International Securities Case, 170 F.2d 


“errs ener atone mtu eet At NE enn AEROS SIE 


399 (3rd Cir. 1948) asserted: 


Th: tendency of judicial interpretation of 
the [Bankruptcy] Act has been in the direc- 
tion of progressive liberalization in re- 
spect of the operation of the bankruptcy 
power so as to mect the challenge of present 
day economics and business conditions. In 
Re: Imperial “4oa'' National Inc., 429 F.2d 
G71 (ord Cir. 1970). 


The flow of money from the debtor-in-possession's bank 


account necessarily comes under the control of the Bankruptcy 
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Court attempting to adwiméter a play of arvauyvewent, 
11 U.es-C. $741. “Wich respect te all preceedings tn 


bankruptcy i the course o4 administratien, the Bankruptcy Court 
may act ‘sumaavidy id in that mactes determine the visits 
of the parties aliectec”. Volume §, Collies on Barkruptey, 
t4th Ed., §§321-324, Pe +50. 

It stands to reaso that where a Bankruptcy Court 
has determined that the centinucd use of telepnone service 
is necessary for the cvehabiilitution ot the D.1.P., the 
court, pursuant tu its duty to overses the Fiuw of a 0.1.?.'s 
funds, may determine what is a reascnable deposit. Furtifer, 
the court may use its equitable powers under tie Act to 
permanently cnjoin the telephone company from discontin- 
uing service so long as it has received a depesit and the 
‘D.I.P. pays its bills promptly. This was precisely the 
action taken by Bankruptcy Judge Albert Parente in a cause 
strikingly similar to the one at hand. In re: Voyue 
Instrument Corp. (£.0.N.Y¥..- 73 § 921). x 


In In re: Penn Central Transportation Co., 467 


Fd nn ae Os 


F.2d LOO (3rd Cir 1972), the Third Utireuit was forced |. 


decide whether Con Edison was entitled to a security ce- 


er 


posit from a railroad scekiny reorianization urcer $77 


9) 


Of the Bankruntey 4&< (1.1 U.S.C. §205).. Deanite the Lace 
that Cov Edison is aise reeurate! ty che New York Strate 
Public Service Cowmigssion, tne Covrt ci Appeals approved 
the District Court's refusa. to atluw che deposit souht 
by the appellant utility. ld. at 104, The District Court 
was struck by the possibility of tie cumulative effect of 
its decision: 
"I£ Con Ed is entitled tu require a security 
deposit, then so are all ot the other 49-odd 
utilitics which furnish substantisl amounts 
of power to the railroad; yet requiring such 
deposits would lilcely make ic financially im- 
possible fcr the railroad to operate at all . . " 
467 F.2d LOO, 103 : 
* * ° * 

The same sort of situation exists here. Certuinly 
the debtor-in-possession can afford an additional $13,000 
in deposit to New York Telephone. But the New York Tele- 


phone Company is by no means the sole utility holding the 


D.I.P.'s money for security purposes. This court has al- 
y P 


ready approved the payment of $575,000 in security deposits. 


Xf the phone company can simply step in and demand that 
their security deposit be doubled, then so could every 
other state-regulated utility. The result of this cuw:':- 
tive pressure on the debtcr-in-possession's onperatiny funds 


could be devastating. 
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In the instant case the paont comrany is very 
much concerned, aud riehtly so, with securing payuents hed 
its monthly bills by the debtur-in-possession. Sou long 
as the sheen company is assured of prompt payment it sinould 
be satisfied. In snuther recent case, du ve: Stenibac Inc. 
(E.D. Va. Bankruptcy 74-537-N) , Bankruptcy Judge Hal G. 
hesaners Jr., held that once a debtor has tecome a debtor- 
in-possession, ". . . [the ).1.P.] is no loncer an ordinary 
customer; in a sense the court is the customer although’ the 


debtor remains in possession. Ordinary business procedures 
- 6 


must now be considered in that ligne’. In that case 


: 
Bankruptcy Judge Lonuey held that a pub Lic utility was not 
entitled to any deposit, so lung as the D.I.P. paid cach 
monthly bill upon presentation. This court is not willing 
to go that far. Special pains should be taken to make suce 


the phone company does not lose money bv giving service to 


a debtor-in-po-session. To this cud the court Wil require 
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payment by the debtor-in-possession of current monthly tele- 
phone bills from New York Telephone within ter (10) business 
days of delivery to tt. should the D.I.?. fail to max tt. 
required payments when cue, theu the New York Telepi:cne £ 


is entitled forthwith to an additional deposit of $5,009 


OQ ©) 


without further order of the court. 
The application of the New York Telephone Compeny 


for an order to show cause is denied. Submit order on notice 


in conformity with the foregoing. 
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7 Bankruptcy Judge, ve 
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DATED: New York, New York 


MARCH /Z- , 1975 


f 
{ 
} 
5 
3 
j 
ft. 
f. 
+ 
., 
f 
j 
: 
Bis 


ee ee eed 


et ne Raw dow 
= ' 


EXHIBIT *5" 


ED STATES DISTRICT COURT 
MERN DISTRICT OF NEW YORK 


‘ BARTFIZ sLL-"ODYS , bate > et al, 3 
KARL'S SHOE STORES, LTD., et al., 


: NEW YORK TELEPHCIEZ COMPANY, 
Plainti£éf-Appellant 
we Vv a 
HARTFIELD=ZODYS, INC., 
Defendant-Appelice 
_ APPEARANCES; 
GEORGE E. ASHLEY, ESQ. 
_ WALTER C. REID, ESQ. 
1095 Avcaus of the Amoricas 
Now York, New York 10036 
Attorneys for Plaintif£-Appeliant 
WEIL, GOTSHAL & HANGES 
767 Ficth Avcnuo 
New Yori, Rew York 10022 
"Attorneys for Dafendant Appellee 


LAWRENCE . PIERCE, D.J, 
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Appellant i hen York Talephsaa Company brings this 


appeal from a deuision of Raksuptey Judge Jehn J. Calgay 
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dated March 12, 1975 and the accompanying order of that 
court dated April 75, 1975. The igaue on app@al ia whether 
"tha bankruptcy court has jurisdiction to rustrain licw York 
‘ Telephone from discontinuing sczvice -“ to daternins rates ; 
@ amount of a deposit tariff, if any, to ‘which the oppalass gr gp 
ie ie entitled. Finding no error, tha Coit — tha ‘Gocistea : on 
fs below. 2 


* sees mi 


: Hartfield-Zodys, Inc., Debtor cad Defondent~ . 
Appellee herein: filed a pentescn under chapter xt o2 tho are 
Bankruptcy Act on tevasber 15, 1974. Oa tha cam> ‘date tho © 


. if ae are, * 3 
woe TI te ee me perth oo 
: “ 


bankruptcy court fesucd a temporary restxaining ordsr which 
required, inter ali, that New York Telcphone continua to : 


furnich the dattor with telephone service. Hartftold-zodya 3 a ne 


ve 


was permitted to operate its business as a debtoz-tn-poss fete siony~ >: 8 t! 


‘a 


% shy 


a status which it retains to this data. ia tyre | 


ee as 
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|- On tha day of the Filing, New York Telephoas, sf 


pursuant to a discretionary power sranted to it by the 


. ew York Stata: Public Servies Comsicsion (cece P.S. C. Toxifé Moe a 


- Wo. 800 51%) diebide security doposit of $26,000 to 
secure tha paynsut ef cervice chax "308 by thea dob tor~ine ; 
; possession. — ‘Said exsunt wad equal to two moaths averaga 


charges billed to tha fortor écbtor for tha vial rouths thich 


preceded the Chapter XI filing. Subsequently, the debtor 
offered and, with the approval of the banikxruptcy court, 
paid to New York Telewhone « deposit of $13,000. 


TYhevcafter the télephone company petitioned 


- Judge Galgay for an order discolving the rcatraining order 1.8% 
against it and allowing New York Tolephono to discontinis 


phone corpany argued that the benkruptcy court Lackod acta 


“ae to deal with the matter, asserting that fedeval 
jurisdiction io limiccd to "tho debtor and his proporty, 


wherever located." (11 U.S.C. §711.) It.wee und remains 


the position of appellant that the now debter-in-poosesaica © 


has no preperty intercst in tha continuation of old sezvice; 


see Slendcrella Systems of Kerlelay, Inc. v. Pacific Talenhonea 


& Tolerraph Co., 286 ¥.24 488 (2d Cir. 1961). Further, 
appellant asserts that the debtor-in-poscesaioa is a new | 
entity and is entitled to telephone service only upon the 
eaun cores a6 any other custezcr. , 

Judge Galgay rejected the ean of tha shone 
company, relying upon on portion of tha Bantruptcy Act 
which grants to courts of be slaruptey “guch jurisdiction at 
lay and in equity RO wilh enable them to exercise original 
jurisdiction in proccudings under this title, ..." (12 
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U.S.C. §11(a)). The court reasoned as follows: 


“the flow of money frow tha debtor-in- 
possession's bank accouat nacessarily 
comes under tha iia ha of the pean 
Court attcopting to cc scamauaabniisiy a desea od 
aNTaAIgecus Cae «ess yi eet hE Ay Ms . 
“Tt stands to raagon that vhovu a Bent waatey | 
Court has cotccained that tha esniirusd wa 
of tolophcna cexvico is nccessary <oz a . 
rchabilitaticn of ths [coitose! “Solo ee a0 
tha bias pussuaat to itu dzty to ov ets3 
the £idw of a [debtor~ia~goucessicn'oj 
a dotermina wast 49 a roasonnblu ccnost rp 
wtkor, tha court may ucs its cquitebis: ot 
hae undcs tha Act go permoncntt ¥ cajoia 
the Colcshorsa coupeny Eict Wisesutisuing |... . 
services co loag as it t “23 ¥ecsiveas a dinosis 3’ 
nd the [dcbtareinsposccosioa) peya ita sseaiaee 
promptly." (Opinion Ealcw at 3-4) - ; 
In reaching his decic vaca sudga Gatcay wait od 
prinasily upen t.9 casos which pses nented sintlar ¢ izcume ” 
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stances. See In re Pern Cunteal Transrovtation 2 €2%, “67 “, 
F.2d 100 (34 sa ere) In co Vem Frese tucaat nt com. 3 3 921 
Z.D.N.Y. Novenber 23, 4973) (Parente, Banlaup opaey waco). 
The judga aie conyidcved the mattcr of ‘ghe éepoate 
in ia contezs ef the ‘or*a cverall vchobiLitation . which, fon 
had ‘Lavolved the payczct of you3a $575,000 in oloiiar coautty 


depooits. To Frofsct tho Antezesta of the tolophon a oc POU y, 


tha judse cteested that. as tha d:bror should foil to mals 
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‘company could demand an additional security deposit of 
- §5,000 without further order of the court. 
On appeal, the telephone cowpany asserts that 
its anerer tariffs are rengouable and valid, that ie, 
Hew York Seate Public Service Comaissien has A asingies jurise 
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. end that tha’ banleruptcy court’ 6 sari was itor dn that 
‘tha judgo beluw should havo steaagaavad oa grounds of ied 
The Court bogins with ths accopted pe sepooitica 


_ that the pewars of tho baalxuptey court aro broad and thst 


equitable principles govcra the exereics of bankeeptey 
juricdiction. 69a Bank of Marin wv. Encland, 385 U.S. 994. 
103 (1966), To aid in the exercise of this justogictica, 
- the banlxuptcy court way, in its diceretica, exploy the | 


devica of the fnjuaction; ges Foust’ v, Mucon Stoantty 
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ieee, 299 U.S. 77, 03 (1936). Tress posts exo exploycd 
to asaict in "tha fundercatal puxposa of yoorganizart eo” 
_peeeeedings to caabla tho dekter to continus cpcrati ona 
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Cir. 1967); cca Pesos v v.  Gembodd 402 U.S. 637, 649 (1971). 


‘The Congress, pursuant to {ts constitutional powers, 
has long exercised its right to ectablich uniforn laws on 
the subjact of bankcuptcics; the Bankruptey Act thus vests 


the benlmuatey cont with tha pevexr “to Lesuo nek Son eee 


taon Recoseety to provent the dufoxt os tho az Josucitas oi 


dts Jiricdictica." Crsttroreed pent: v. Pe =I Io3- a5. ry. . 
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294 U.S. 643, 675 (1955), : pia es 
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j uricdictioa of phe Public Sovites Comafssica. Sod Jacl 
Cin f-on & Co. ve ey Hors ont “2.€3., 285 App. Div. 4c 
137 1.¥.8.24 797. (2ct Dies), cf, 509 N.Y, 259, 128 aac. 
2d 405 (1955). cee 
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However, appellant's arguncnt that those cages 
cperate to preclude the cxercise of bankruptcy jurisdiction 
{ig not persuasive. As noted, the power of the bankruptcy 


court is bread and its jurisdietics swat encomaase that which 


is necessarily incident to the oxercina of its spadizl vewsrs. 
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deposits, if any, a public utility may requira of a party 
undergoing federal baniruptcy procecdings. This is so 
despite the geaeral peinciple that stute regulatory agegcico 
hove primary juvisdiction ovet utilition such as the eppele 
lent.” SCI_p O-Gee In vo Pom Coniak moanciantnticn Cdeg...- 
£67 F.2d 160, 202-04 (34 Cle, 1972). E * a 
Appalient’o third centcatica, thst bevlsepecy - ae 

guxiediccicn 13 aot prcscat beoosusa tha Citoreinessce es : 
“tas ne peopcety dntcszest in tho continuctica of o ole — , 
faila far two reacosa. * Firat, ths d2eleten th 
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catd to atend for such a bzocd pesposieica, In -C2as ecco 
giro Cisculs Coust hold that a é-beogeinegoscoeaion hss no ; 


continuics puspesty intevest in tho bantunot'o foomes 


teleplone murbsy, &5 distines feca aa intczost in totopbeas 
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"Tt is a basic maxim that the term 

‘public utility’ lplics a public use, 

cureyene with it the duty to sezvo the 
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UNITED STATSS DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
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: In’ The Matter 


x eee: Bankruptcy No. 73-B-921 © 
of 


VOGUE INSTRUMENT CORP., 


Debtor. 


20 e28 8@ 08 68 00 6 8 OF 


HONORABLE C, ALBERT PARENTE, 
Bankruptcy Judge 
¢ 
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APPE EARANCES: MICHAEL BORMAN, Esq. 
. Atéorney for the Debtor-In-Possession 
55 Liberty Street 
New Yors, N.Y. 10005 


CLEARY, GOTTLIEB, STEEN & HAMILTON, Esqs. 
Attorneys for New York Telephone ide 


One State Street Placa 
New York, N.Y. 10004 
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On September 7, 1973, Vogue Instrument Corporation 
(hereafter "D.I.P.") Filed a petition for an arrangement pursuant 
° . : i : : | ; < 
to Chapter XI. of the Bankruptcy Act. . on 


‘e 
eo” 
: 


PS 


‘OFFICE Uo OPV __ RECEIVED | By MAR, — NOY 29 1973 


VOGUE, #73-B-921 


F Stu Subsequent thereto and on Septenber 10, 1973, an 
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ences issued from this Court enjoining all proceadings, pains: 
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Company (hereafter MN .Y.T.C.") be gua and restrained from 
discantinuing services ta the D.I.?P. Anat further order of this 
Court. Notwithstanding the , injunctive provision ‘therein contained, 


‘the 2: Xt Te, demanded ‘a secur key Mepasit of $16,200 as a condition 


CH a ious! lhe 


ee Gee 


for the continuance.of its iauiccig ‘service. The D.I.P., unable 


cenmaise the Sum FeQuesteds. o offered $5,000 in ii uw thereof. 
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&s a causal consequence of the foregoing the D.I.P., 
onthe 13th day of September, 1973, moved by order to show cause 


- 


te 


directing the WY. 720, te rein state eeLepnons service upon payment 
' of the sum of $5,000 as a security devmaks for payment of its 


telephone bills. The order to show cause was nade returnable on 


September 18, 1973 and was adjourned to October 4, 1973, to permit 


~ +o om eo 


briefing as to whether the Bankruptcy Court has "jurisdiction with 
reference to the wengese say hee gp dispute. sae oo 
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oo * "In ‘essence, the R. Y. T.C. contends that the Bank- 


ruptcy Court lacks jurisdiction and is bereft of authority in any 


e 


“VOGUE, #73-5-921 


guise to interfere with the N.¥.T.C.'s tight to fix a security 
deposit for its services.* It is alleged that the N.Y.T.C. acted 


+ in senpkianee avith the statutory scheme as provided. "for under 


tempo fee 
eomwwesr 


"New York Public Service Law, Section 97, SUREEULERONE 1 and aoe 


me + 
om «© 
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Constant therewith N.Y¥.7.C. asserts that the demand 


for x deposi tof $16,200 representing prior average usage by the 
DeE.P. is a matter which falls exclusively within the jurisdiction 


BE the New York Public Service ‘Commission and is not subject to 


' Seaview in any state or federal court. 


° 
4s 


In further STR N.Y.T. C. stresses the fact that 
so eh 


the Bankruptcy Court bes “ng of statutory ovicin possesses only the 
jurisé: tion expressly or "impliedly confer red by statute. Meineotnes, 
that jurisdiction ina proceeding wader Chapter XI rests upon 
feoperty interests. te is contended that the subscriber hercin 


“(hie ‘pte? ) has no propexty right to telepnone services, conse- 


miently there is no basis undez which the Bankruptcy Court ¢an 
Lise 


< : . . 
‘exercise summary judgment. i ‘ 
ee ae 


"The D.I.P. in countezvai ling view underscores the fact 


aed +08 % 
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that ‘telephone services constitute the 1ifeblocd of the business 
indispensable to its existence, thus warranting the Court's intez- 


cession consonant with its equitable powers. 


«Se 
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It is axiomatic that the Bankruptcy Court is a 


. court of equity and that bankruptcy proceedings are cquitaodle in 
their nature. Section 2a of the Bankruptcy Act provides as 
follows: 


"The courts of the United States herein- 
before defined as courts of baakxuptcy are 
hereby created courts of banl:ruptcy and are 
hereby invested, within their respective 
-territorial limits as now established oz as 
they may be hereafter. changed, with such 
jurisdiction at law and in equity as will 
enable them to exercise original jurisdiction 
in proceedings uncer this Act, in vacation, 
in chambers, and curing their respective terms, . 
as they are now or may be hereafter held." 


Collier on Bankruptcy, 14th Edition, Volume 1, page 171, states: 


“The language of § 2a, investing courts of 
bankruptcy with ‘jurisdiction ..-. in 
equity', reflects a well established rele 
that baniruptcy proceedings are equitable 

_ their nature; ‘end within the limits pre- 
scribed by the Bankruptcy Acts and the 
special rules:of practice prescribed by the 

. Supreme Court are to be administered in 
accord with the general principles and 
practices of equity.’ These procecdings arc 
in ‘the nature of proceedings in rem, adjudi- 
cations of bankruptcy and orders of discharge 

‘+= «being in cvery essential particular decrees ia 

* equity determining 4 status.’ 
The bankruptcy court, therefore, is a court 
of equity. It will look through the form to 
the substance of any particular transaction 
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oes 


and may contrive new remedies where those 
- atcilaw are inadequate. Where the-Dankruptcy 
Act is silent, equitable principles will 
Li<it govern. -But the equitable powers of the 
court are to be exercised within the limits 
laid-down-by the Act and subject to and con- 
sistent with any specific. provisions con- 
tained in it." oe 


+ oe" . « . 
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~Apposite. thereto, see Continental Illinots National 


‘oem nese 
oeoe baat 


Bank & Trust Co.eve Chis — Island & Pacific Rv., 294 U.S. 


Le 


- 648, 55 § Cc. 595; TF L.od. “TOs “ Pepner v. Litton, 308 U.S. 295, 
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60 S.Ct. 234, 84 L.Ed.- 281; Bank of ein v. England, 385 U.S. 


ome @ + 
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99, 87 S.Ct. 27, a ge Ed. (28) 1 we 


—m mor 
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2s +t Teds: well settled. that the purpose and intent of . 
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a Chapter XI Beene is the rehabilitation of sig debtor. == 


th re Pure Penn Petroleum oe. Inc., 188 F .2d 851; in re Ira 


Me ; S precepts, the Court took 


e 


testimony from an.officer of the D.I.P. relative to monthly tele- 
. A “- 


hone charges and explored the reasonavle estimate of post petition 
P S 


me 


requirements. © From the evidence adduced it was established that 
. ag . oo 
the D.I.P. was in the Leet cf reducing costs by discontinuing 
Trees ; ; mee - 
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. of the Bankruptcy Court. 
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switchboards and other communication devices deemed superfluous 


_to its operation. Adjunctively, a policy of strict control and 


limitation on all telephone calls was to be pursued. It was 


- . projected that the cumulative effect of such action would reduce 


' the average cost of telephone service to less than $5,000 per 


month. 


In context with the above, and the Court having care- 


—_——e 


fully weighed the equities herein resolves the issue as follows: 


1. The Court's jurisdiction in the proceeding at 
bar is implicitly embraced within the ambit of § 2a of the Bank- 
ruptcy Act. 


a 


oe 2. This is not to say that the Court may usurp 


the right of the N.Y.T.C. or the statutory authority of the New 


York Public Service Commission with reference to the requirement 
of.a two month deposit in comport with § 120 of the Public Service 


Law. However, insofar as the reasonableness of the deposic is 


lad 


concérned and whether the amount demanded by the N.Y.T.C. is ardi~ 


trary constitute subject matter patently falling within the acgis 


am | o twee wren 
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3. 78 48 ec eliaa either in law or ene that 
the H.Y.TiCn,. OF ORF ee utility, be armed with peremptory 
power of such magnitude and scope sufficient to vitiate the rights 
of the D.1.P. and creditors, and to par judicial inquity. Tae 
adoption of such an ‘absolute premise would, in effect, emasculate 
an arrangement procecding contr: svening the fundamental aim of the 


Bankruptcy Act in a Chapter XI proceeding. / 


hie. To sustain the posture of the W.Y.7.C. woud 
“reader rehebilitation of the D.1.P. herein ae OF not impossib 
Supplenentazy thereto the Court's statutory function would be 
desiccated to the point of ; impotency- . 
———— 
De The _N.¥.7.C.'s contemptuous disregard of this 


~—— econeeraewercnry nes 


“Court's s restraining ordcr manifests conduct which the Cours will’ 

“not genntine The N.Y¥.T.C. is not sacrosanct and it must obey an 
aca of this Court as any other litigant until set-aside. If the 
Bs Y.T.C. was aggrieved by the restraining order of this Court it 
should have sought its redress through the procedural course 
chazced under the provisions of the Bantrupscy Act. The Court 


nereby censurcs and admonishes the N.Y.T.C. and warns that it can- 
—— ~ crass siti ee —_ + + cme oe 
not ipse dixie ignore a lawful mandate of this Court. 
Accordingly, the motion of sa D. I. r. 7 iain to 


the gabent following: 
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; The N.¥.T.C. is permanently restrained from termi- 


e 


nating telephone Service to the D.1.F. 


ee 


subject to the conditions 


following: - oe a a ge eee 


wee me © 


“+: A) That the D.I.P. deposit the sum of $10,000.00 


--‘as a security deposit with the N.Y.T.C. 
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B) That the D.I.P. pay all telepnone bills 


“>="pronptly upon thei receipt... 
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" - SETTLE ORDER. 
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Dated: November 26, 1973 
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UNITED STATES DISTRICT COURT BEN H. CARTER, Site, 
NORTHERN DISTRICT OF GEORGIA ye 
ATLANTA DIVISION : 2 Sherts 


“noo 


IN RE: 


SECURITY INVESTMENT B74-2506A 
PROPERTIES, INC. 
GUARDIAN PROPERTIES=~ 
ATHENS, IC. 


B74-2507A 


AKERS MILL, INC. B74-2508A 


NEW PACES FERRY ROAD 


B74-2059A 
DEVELOPMENT CO., INC., : 


Debtors. 


GEORGIA POWER COMPANY 
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vs. 
IN BANKRUPTCY 
SECURITY INVESTHENT 
PROPERTIES, INC. 

IN PROCEEDINGS FOR 
AN ARRANGEMENT 
UNDER CEAPTER Xi 


eo 00 00 08 0 


and 


GUARDIAN PROPERTIES- 
ATHENS, INC. 


oe ce 08 


OPINION 


‘ This action involves a challenge of the juris- 


@iction of a Bankruptey Court to enjoin a public utility 

‘from requiring a debtor in an Arrangement Proceeding under 
Chapter XI of the Bankruptcy Act to post a security depesit 
as a condition to the continuation of the utility's service 


to the debtor. 


FINDINGS OF FACT 


Because of adverse economic conditions, defen- 
éants' various apartment projects developed severe financial 
problems. As a result, defendants, found it necessary to 
institute proceedings for an Arrangement under Chapter XI 
on September 30, 1974.° 

Subsequently, plaintiff, Georgia Power Company, 


demanded that defendants post security Beposits equal to 


. 
‘co 
‘a 


two months’ electric*™l service charges totaling approxi- 
mately $35,000.00 as a cortdition for continued service to 
their apartment complexes. Defendants were financially 
unable to comply with the plaintiff's request, but did agree 
that plaintiff be paid currently for all services furnished. 
In addition, defendants’ attorneys advised plaintiff that 
it had a right to be paid as an administrative priority 
under defendants’ Chapter XI proceedings and that éefen- 
dants would consent to the entry of an appropriate Order 
to this effect. Plaintiff sought no such Order. This Court 
issued an Order temporarily restraining and enjoining plain- 
tiff from terminating electrical service pending the Court's) 
determination of whether defendants can or should be re- 
quired to post security deposits as demanded by plaintiff. 
Defendants are financially distressed debtors 
who are unable to pay their debts as they wateek: Defen- 
dants filed Chapter x2 Petitions herein seeking protection 


of the Bankruptcy Court in an effort to rehabilitate their 


businesses. ‘prior to, and at the time of filing, plaintiff 


was furnishing and has continued to furnish electrical powe: 
to defendants. The availability of electrical power is 
essential to the preservation and protection of defendants' 
assets and to their continued business operations. As a 
direct result of defendants’ invoking protection under the 
Bankruptcy Act pursuant to Chapter XI, plaintifé has demanced 
a two (2) months’ security @eposit for each of defendants’ 
apartment projects totalling approximatély $35,000.00. 

Due to their financial condition, defendants were unable 


to pay the deposits demanded. 


it ISSUES | 


- Defendants contend, however, that even it they 
had sufficient funds, plaintiff is not entitled to requice 
such deposits. 

Plaintiff asserts it is not seeking a ruling that 


. 
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it may for any reason refuse to provide service or that 

it may refuse to continue electrical service to a Chapter 
XI debtor unless the debtor pays all indebtedness incurred 
prior to the date the Chapter XI proceedings were insti- 
tuted. Rather, all plaintiff Georgia Power Company is 
seeking is the sight to precondition Gelivery of continued 
electric power on the payment by the debtor of a two-month 
security deposit.’ 

Essentially Georgia Power Company asserts that 
it has the right to impose the requirement of a security 
deposit upon a Chapter XI debtor just as it has tie right 
to impose the requirement on any other commercial or in- 
Gustrial user of electric power. Georgia Power Company 
argues that it is not singling out for onerous treatment 
debtor corporations who are attempting to rehabilitate then- 
selves. Except in the cases where a user who is applying 
for service demonstrates a very good credit rating, Plain- 
tiff will not allow a waiver of the two-month security 


deposit. ae sete 
: Georgia Power Company recognizes that insofar 

as it renders service to a Chapter XI debtor after the date 

of the $irtng oF the debtor's petition, it will be protected 
to the extent that payments to it will be treated as “admia- 


istrative" expenses, but avers that such protection is in- 


sufficient. 


Plaintif£é contends that the Bankruptcy Court does 


not have authority to require it to render utility service 
The: sole and dispositive question presented by 

Georgia Power Company in this matter is wbathet « Bankruptcy 

Court in a Chapter XI proceeding has jurisdiction to re- 

Strain a utility from requiring a security éoosit from 

a Chapter XI trustee as a condition precedent to the pro- 

vision of electric service to such trustee where such ac- 


tion by the utility company is authorized by appropriate 


state regulations. : 


CONCLUSIONS OF LAW 


xt. Under the Broad Equitable Powers 
Conferred Upon the Bankruptcy 
Court in an Arrangement Under 
Chapter XPof the Bankruptcy 
“Act, the Bankruptcy Court has 
Jurisdictional Authority to Enjoin 
a Public Utility from Exacting a 


Security Deposit from the Debtor 

Defendants herein, by instituting Arrangement 
Proceedings under Chapter XI of the Bankruptcy Act, are 
seeking the aid of this Court in formulating a plan by which 
they can continue to operate their businesses in a practical 
and financially aaa manner. 

In essence, Plaintiff contends the Bankruptcy 
Court lacks ser sactetton to restrain a pupiie utility from 
reguiring a ehapter a ‘debtor to en a securi ty deposit 
requiring a Chapter XI debtor to post | a security deposit 
in an amount and upon terms as, in its own self interest, 
the utility decersinas, without regard to the consequences. 
In advancing such position, Plaintiff misconstrues the ap- 
plicable law.and overlooks the underlying intent and purpose 
of Chapter XI of the Bankruptcy Act. 

Under Section 2a(15) of the Bankruptcy Act, the 
Courts of Bankruptcy are invested with uit jurisdiction 
at law and in equity as will enable them to 

®(m) ake such orders, issue such process, 

and enter such judgments, in addition, 

to those specifically provided for, as 

may be necessary for the enforcement of 

the provisions of this Act.* 
In addition, Sectix on 1651 cf Title. - of she United 
States Code (28 U. s. C. Section 1651 (1948), provides that 

*, . . all courts established by Act 

of Congress may issue all writs neces- 

Sary oc appropriate in aid of their 

respective jurisdiction and agreeaole to 


es the usages and principies of law.* 


Moreover, jurisdiction to grant injunctions is derived 


from the general powers of a Court of Bankruptcy. It is 


well recognized that a Bankruptcy Court is a court of equity, 


and it is guided by equitable doctrines and principles ex- 
. cept insofar as they are inconsistent with the Bankruptcy 
Act. Ses, e.g., SEC v. United States Realty & Improvement 
Co., 310 U0. S. 434 (1940). 

Numerous courts have decided and it seems beyond 
quibble that Bankruptcy Courts have jurisdiction to issue 
_ injunctions to effect the object of the bankruptcy proceed- 
ing free ‘com interference. For example, in the case of 
In re Lane Foods, Inc., 213 F. Supp. 133 (S.D.N.¥. 1963), 
the District Court held that a Bankruptcy Court had juris- 
diction to stay a warrant of execution which had been obtained 
by a landlord but which had not been executed. The Court 
said as follows: ; 

"The Bankruptcy Court, in Chapter XI 

proceedings, has the power to issue 

injunctions when necessary to effect the’ 

ebject of the proceedings free from inter~ 

ference. Such jurisdiction is derived from 

several sources--specifically, section 2 (a) 

(15) of the Bankruptcy Act, and generally, 

from section 1651 of the Judicial Code and 

the inherent equity powers of a court of 

bankruptcy. The purpose and intent of 

Chapter XI is to rehabilitate the debtor. 

The nature of the proceeding contemplates 

the, continued operation of the business; 

cessation of the business would leave 

nothing to rehabilitation.” 213 F. Supp. at 

135. : 
The court in Lane Foods went cn to say that if, upon f£il- 
ing a Chapter XI arrangement proceeding, 23 debtor who is 
in possession of the-premises where the business is being 
conducted can be summarily ousted by the landlord, the very 
purpose of the arrangement proceeding would be frustrated. 

In re Merrit Lumber Co., 336 F. Supp. 325 (E.D. 
Pa. 1971), is another instance in which it was determined 
that a Bankruptcy Court had jurisdiction to enjoin an act 
of a party which, if allowed, would have prevented debtor's 
rehabilitation. In that case, the debtor, a retail lumber 
and millwork company, had filed a Petition for an Arrange~ 


ment under Chapter XI. Plaintif£ insurance company was 
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the insurer of debtor's inventory and buildings from fire 


and other perils. In full accord with the cancellation 
provision in the insurance policy (which provision was valid 
under Pennsylvania law), the insurer sent written notices 
to debtor advising it of the cancellation of the policy. 
Upon receiving the notice of cancellation, the receivers 
filed a petition to compel insurer to continue insurance 
coverage on debtor's real and peronal property. A restrain- 
ing order was issued and the insurer appealed. The District 
Court, in affirming the order of the Bankruptcy Court, noted 
that the pivotal question involved was whether, in the 
course of a Chapter XI proceeding, the Bankruptcy Court 
has the jurisdiction to enjoin an insurance carrier from 
cancelling an insurance policy issued to the insured prio 
to the proceedings. The Court said that Section 2a (15) 
was applicable to Chapter XI proceedings, and thus injunc- 
tions may be issued to prevent the defeat or impairment 
of the jurisdiction of the Bankruptcy Court, to enforce 
the provisions of the Act, and to effect the obfect of the 
proceedings free from interference (quoting 8 Collier on 
SoaneeyTey Par. 3.23 (14th ed. 1969)). The court reasoned 
as follows: 

"The very purpose of a reorganization 

proceeding, as contrasted to e straight 

bankruptcy, is the preservation of the 

going-concern value of the business of 

the debtor ... . (citations omitted). 

The testimony produced at the hearing 

before the Referee was that if insurance 

was not available, the receivers would 

not be able to obtain werchandise from 

creditors and they would not be able to 

continue the operation of the business." 

336 F. Supp. at 327. 

In the case of In re Schokbeton Incustries, 449. 
¥. 24 Zan (Sth Circ, 2973), the Fifth EON Court of Appeals 
held that the Bankruptcy Court is vested with discretionary 

‘ power to prohibit a licensor from terminating a franchise 


license agreement with a debtar licensee which was still 


executory at the time a Petition for Arrangement was filed. 
The court explained. 


“The salutory Purposes of Chapter xI 
Proceedings would be defeated if the 
rule were otherwise .... These is 
nO question but that the Referee- in 
Eankruptcy has discretion to issue 
injunctions in certain circum- 

stances .... Th Findings of Fact 
made by the Referee~ are Clear that the 
debtor would be irreparably harmed if 
the injunction were not granted. 
Injunctions may be issued, when 
necessary, to prevent the defeat or 
impairment of the jurisdiction of the 
bankruptcy court, to enforce the pro- 
visions of the Act, and to effect the 
object of the proceedings free from 
interference. 8 Collier, Par. 3.22 at 
276." 449 F.2d at 322. 


- It is clear from the above authorities and other 
authorities hereinafter discussed that this Bankruptcy Court 
has jurisdiction to enjoin plaintiff under the circumstances 
of this case. Were the Gefendant Chapter XI debtors required 
to post security deposits for their several apartment complexes 
as demanded by plaintiff, the immediate cash outlay woule 
amount to approximately $35,000.00. Asa consequence, debtors 
would be unable to continue their business Operations, and 
debtors’ attempts to formlate a plan of rehabilitation 


_ would be frustrated, 


— 
now Bankruptcy Judge; Bankruptcy Rule 901(7) 


1 
and 902(4) 


II. The Judicial Decisions Cited bv Plaintiff 
Do Not Support Plaintift's Tneory and 
Are Not Dispositive of the Issue Before 
This Court 


In its Brief filed with this Court, plaintiff 
cites three cases upon which it bases its contention that 
@ Bankruptcy Court has no j&risdiction to enjoin a public 


utility from requiring a security deposit from a debtor 


in a Chapter XI arrangement proceeding. These cases are 


inapposite to and are not dispositive of the issue before 
this Court. 

The District Court in Chemical Lime Co. v. West 
Penn “ower Co., 24 F. Supp. 217 (M.D. Pa. 1938), based its 
decision to refuse ‘jurisdiction upon the particular lansuzze 
of the Pennsylvania statutes and a regulation of the Penns-1l- 
vania Public Utility Commission pursuant thereto. The court 
quoted a provision of the Pennsylvania statute which states 
that “{n)o public utility shall cewsice the payment of rates 
in advance, ... . or deposits to secure future payments 
of rates, except as the. commission, by regulation or order, 
May permit... .° By virtue of this statutory grant of 
authority, the Pennsylvania Public Utility Commission adop-ed 
a regulation which provided that deposits micht be require: 
within certain limits. The court's opinion did not descrize 
what those limits were, but merely decided that the power 
company was acting within those limits when it demanded 
that it retain the funds that the debtor had already deros:ted 
with the power company as a condition to the continued 
supply of electricity to the debtor. The court recognized 
that the debtor and the financial resources of the debtor 
being demanded as a security deposit were under the superv.sior. 
and control of the court. The court in its discretion cet:-- 
mined, however, that since the power company's demands wer: 
in accordance with the laws of the State of Pennsylvania, 


it had no jurisdiction to enjoin the power company from 


shutting eff the supply of electric power to the debtor 


mor to require it to return the deposit to the debtor. 
The court cited no provisions of the Bankruptcy Act upon 
which to base its decision that it lacked jurisdiction to 
enjoin the power company. 
The Chemical Lime decision is limited to the 
particular facts of the case and, if followed by Courts 
of Bankruptcy in every case, would establish a cangerous 
precedent. First, tie court in Chemical Lime was, at best, 
merely exercising its discretionary power in refusing to 
interfere with monies already deposited with the creditor 
power company. It is apparent that the Pennsylvania District 
Court simply looked to the facts of the case and determined 
that the $3,000.00 already deposited with the power company 
was not so inequitable as to: interfere with the debtor's 
rehabilitation under the reorganization provisions of the 
Bankruptcy Act. There is nothing in the court's opinion 
“to indicate that, had the debtor not already deposited the 
monies with the utility and had the debtor been unable to 
‘make the deposit, the court would not have decided differently. 
Seconcly, the court in Chemical Lime was simply 
wrong to assume that the equitable powers of the Bankruptcy 
Court under the Bankruptcy Act did not take precedence over 
a conflicting state statutory provision or regulation. 
It is a basic legal tenet that a state law or regulation™ 
must give way to federal law whenever the latter is appli- 
cable in a given situation. When the United States Congress 
enacted the Bankruptcy Act, it clearly intended that there 
be a uniform law affecting the rights of debtors, thereby 
superseding any state law in conflict therewith. The United 
States Constitution (U.S. Const. art. 1, Par. 8, subpar. 
4) empowers Congress “to establish .. . uniform laws on” 
the subject of Bankruptcies." This constitutional provision 


was necessarily a grant of. power the exercise of which would 
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impair the obligation of contracts. As was said in the 
case of In re Prima Co., 88 F.2d 785 (7th Cir. 1937): 


“All parties to a contract: are, of 
necessity, aware of the existence of, 
and subject to, the power of Congress 
to legislate on the subject of 
eankruptcies. They were and are 
chargeable with knowledge that their 
rights and remedies, in case the 

sebtor becomes insolvent and is adju- 
dicated a bankrupt, are affected by 
existing bankruptcy laws and all future 
lawful bankruptcy legislation which might 
be enacted." 88 F.2d at 788. 


It is thus clear that any provision enacted by the State 


of Georgia or regulation promulgated pursuant thereto per- 


taining to the contractual relationship between the utility . 


and the debtor must give way when it conflicts with the 
federal Bankruptcy Act. It is apparent that the court in 
Chemical Lime overlooked this constitutional and congres- 
sional design. Such holding would vest in a utility company 
the power to determine the life or death of a debtor which 
has invoked the court's protection for the purposes ef formu- 
lating a plan of rehabilitation. 

The Congress in its wisdom has determined that 
the Bankruptcy Courts shall have the authority to protect 
the interests of debtors and creditors during the period 
in which a Plan for the rehabilitation is devised. The 
Court of Bankruptcy has jurisdiction during this time to 
Geal with a debtor and its creditors in a just and equitable 
manner consistent with the congressional mandate. To allow 
the utility company extrajudicially to exact funds from 
the debtor so as to satisfy its own self-interest, in con- 
trast to the treatment accorded other creditors of debtor, 
would be tantamount to giving the utility the ability to 
Supersede the legal and equitable powers of the Bankruptcy 
Court. This clearly was not the intent and purpose of 
Congress. : : 

Plaintiff also relies on two cases in which the 


debtors claimed property and contractual rights in their 
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telephone numbers. In both Slenderella Systems of Berkeley 
v. Pacific Tel. & Tel. Co., 286.F.2d 488 (2d Cir. 1961), 

and Rothman v. Pacific Tel. & Tel.,- 453 F.2d 848 (9th Cir.), 
cert. den. 406 U.S. 919 (1971), the courts concluded that 

the old telephone ani did not constitute "property" 
within section 3ll of the Bankruptcy Act, and that Chapter 

XI debtors were not in possession of the telephone numbers 

on the date of the filing. of the petitions so as to authorize 
the courts to assume summary jurisdiction over the contro= 
versies in order to protect debtors’ possession. 

As hereinaforesaid in Part I hereof, such decisions 
misconstrue the purpose and intent of the Chapter XI provi- 
sions to continue the business without interruptic:. Re- 
habilitation of the debtor for the long-range benefit of 
the unsecured creditors of all classes and for the benefit 
of the employees and stockholders as a viable operating 
economic entity is the key concern of the Act, albeit some 
temporary burden or detriment to some creditors. And said 
decisions misconstrued the power and authority of the Bank- 
‘ruptcy Court 7 enjoin the unilateral actions of a creditor 
which would inpede and frustrate the attempts of the debtor 
- and the court to accomplish rehrbilitation reorganization 
as contemplated by the Act. Those courts also undervalued 
the necessity of business entities to continue, without 
interruption, telephone service including the prior number 
and listing. Clearly such continued service in a business 
operation under the direction and supervision of the Bank- 
ruptcy Court is an intangible pecreety right as anes dais 
by the Act and is a valuable asset whiet: the injunctive 
‘power Of the Bankruptcy Court should protect. 


Quite recently, such decisions have-been clearly 


rejected by the Fifth Circuit Court of Appeals? and are, 


2. In re Fontainbleau Hetel Corporation v. South 
Central Bell Telephone Company, 506 F.2d 1056 (Sth Circ. 
), 3 CBC 379. 


. 
. 


therefore, contrary to the rule in this jurisdiction. Said 
decision held bhat seheptions numbers of corporation under- 
going reorganization under the Bankruptcy Act were “property” 
over which the Bankruptcy Court had summary jurisdiction 

and that its authority to issue protective orders against 
interference with.that-propemy follows naturally. The 
Court stated: 


*“It-is ofte: said that the touchstone 

of the bankruptcy court's jurisdiction 
is possession, either actual or. construc- 
tive, of the property involved in the 
controversy. ... Thus, if the 
receiver or the trustee has physical 
possession of the property involved in 
the controversy, the power of the 
Bankruptcy Court to deal with this 
property. in a summary fashion is clearly 
established. Collier, supra, at Section 
2.008." 


“The question thus is, did the hotel have 
"possession' of the telephone numbers in 
question at the time the petition was 


filed? Right of use is surelv the most 


important attribute Of Dossession, and 

the hotel clearly had tne rignt of use 

as to these telephone numbers at the time 
the petition in bankruptcy was filed." (P. 
3963.) ‘ ; 


The court sta ted: 


"a tariff... drafted by the company 
and certain to be selfserving, cannot 
determine the meaning of the term “property” 
in the federal bankruptcy statute. ... 
The purpose of summary jurisdiction is to 
give the Bankruntcy Court a cuick means of 
preserving the wnherewitnal Or meintaininge 
the debtcr's business. Protecting use of 
the telephone numpers by the debtor clearly 
falls within that responsibility." P. 3964. 
e « « "the telephone company's tariffs do not 
Stand in the way of the injunction issued by 
the Bankruptcy Court. The tariffs and the 
relevant pe: tions of state law, do not compel 
the company to issue new numbers when service 
is transferred from one subscriber to another 
(here, from the ‘hotel to the trustees), or to 
. Gemand a deposit.” (emphasis supplied) 


"If a debtor becomes delinquent on a loan 
payment, for example, the creditor is 
entitled, under state law, to recover a 
judgment on the debt. If the creditor has 
not done so by the time a bankruptcy 
petition is filed by the debtor, however, 
his state law right is subordinated to 
the federal bankruptcy laws (assuming 

of course that the creditor does not 


hold a security interest in any of the 
debtor's property). The telephone company 
has offered no cogent reason why it should 


. be treated differently. Before the filing 
of the petition, it had certain cicnts under 
State law. After tne filing of the petition, 
the demands ot the bankruptcy Laws tars prece= 
dence. if a creditor, like the telepncne 
company, could continue to enforce his 
state law richts after the initation of 


bankruptcy orocecdings, tne bankrudtcy 
aws would be meaningless. Their very 


purpose is to sussend tne normal 
operation of rignts and obliaations 
between the dester anc his creditors. 
(Emphasis supplied). 


*The Third Circuit has expressed a similar 
‘view in a case very much like the present 
one. A utility company was owed $1,200,000 
by the bankrupt Penn Central Transportation 
Company. The court observed: 


"Con Ed has the security of a Court 

order directing the Trustees to mexe 
current payments. All the current bills 
are being honored. . .. If Con ES is 
entitled to require a security deposit, 
then so are all of the other 40-ccs 
utilities which furnish substantial amounts 
of power to the railroad; yet requiring 
such deposits would likely make it finan- 
cially impossible for the railroad to oper 
at all. The vorovisions of state law must v: 

to Section 77 (the preecessor or Cnapter 

Ten, for railroads) on this issue. In re 
Penn Central Transportation Co., 3 Cir., 

1972, 467 F.2d 100, 103."° (emphasis supplied) 


Finally, the Fifth Circuit Court held that the 
requirement of FRCP 65 (c) that a party seeking an injunc- 
tion may be required to post a bond or securi y in order 
to assure indemnification of any party wrongfully wronged 
is inconsistent with the purposes of the Bankruptcy Act 
and does not apply to summary bankruptcy proceedings. The 
Court stated: F 

"we believe these courts have correctly. 

chosen not to compromise the Bankruptcy 

Court's ability to act in aid of its own 

jurisdiction." ; 

The Court approved the determination by the Bank- 


ruptcy Court that “releasing $10,000 in operating capitol 


orc... were unacceptable alternatives from which to choose.” 


Although similar to telephone service, the debtor 


in this case is claiming the more fundamental right to a 


service’ which the Georgia Power Company has an obligation 


and a duty to render. It is a basic maxim that the term 
“public utility” implies a public use, carrying -with it 
the duty to serve the public and to treat all persons alike, 
and it precludes the idea of service which is private in 
its nature and is not to be obtained by the public. See 
73. C.3.S., Public Utilities Section 1 (1951), and cases 
cited therein. Concomitant with the utility's duty to serve 
is the customer's right to that service. Georgia Power 
Company's attempt to condition its duty to continue its 
service upon the debtor's posting of a security deposit 
is an infringement upon the debtor's fundamental right to 
the continuation of that service. 

The filing of the Chapter XI petition does not 
terminate or create @ negtus in the utility service to a 
business enterprise. As with all property of the debtor 
upon the filing, the debtor in possession or receiver suc- 
ceeds to all cf the property and rights of the debtor, in- 
cluding utility service necessary %o continue the business. 
The utility, though an ‘uaeenored” creditor for prior utility 
services rendered to the debtor which debt will be dealt 
with in the Plan of Arrangement, is a "preferred" creditor 
as to services to the debtor in possession (i.e. the trustee) 
since utility services following the filing of the petition 
are administrative expenses, in recognition of the essential 
nature of the services to the potential rehabilitation 
process of the debtor, and have a priority of payment over 
other current expenses and prior debts. The requirement 
of a security deposit by a utility is foreign and hostile 
to the purpose of he Chapter XI —— 

As éecous by Plaintiff, "the decision in Fontainebleay 
may not be distinguished from the facts sub jure. The reason- 
ing in Fontainebleac as to the purpose of the Bankruptcy 


Act apply here to the same degree. Although the value of 


the continuation of existing telephone numbers was discussed 


and emphasized in the Opinion, the Fontainebleau decision 
did not turn on the mere finding that the telephone numbers 
® : -were property; the uninterrupted telephone service through 
the existing numbers was the "property." Electrical power 


service is no less “property” than telephone service. The 


. 


right of the debtors to continue to receive electrical 
service is a right of property. Without the continued 
service, the business cannot continue. All property and 
assets. of the debtors would become useless without the 
QQ uninterrupted electrical power. 
- Even if such utility service were not held to 
be intangible “property” “possessed” by the debtor~in-possession 
or trustee and jurisdiction of the Bankruptcy Court, under 
e - Sections 311 and 312 of the Bankruptcy Act (11 USCA 711, 
712), Sections 2 (a) 15 of the Bankruptcy Act and 28 USCA 
1651 provide the equitable and remedial injunctive power 
to protect the privileges of debtors and the rights of 
_ ereditors under the jurisdiction of the court as authorized 
and contemplated by Congress and the denabdtitatton remedial 
provisions of the Act. Injunction is an inherent power 
_ of the Bankruptcy Court to assist in the accomplisoment 
of the purposes of Chapter XI of the Act. The injunct.ve 
power of the Court to prevent discontinuation of the elec- 
trical service is required here to protect the other assets 
g) i and rights ef the debtors, to protect the rights of the 
other creditors and to make rehabilitation under reorgani- 
zation possible. 
To rule otherwise would dane ber with the Pehabiite 
oe. . _ tation and continuity of the business purpose of Chapter 
XI, in ¢ontrast to Liquidation as ig straight bankruptcy. 
To allow a security deposit as demanded by Plaintiff would 
: : defeat the possibility of reorganization, frustrate the 


\ intent of Congress in enacting the rehabilitative chapters 


~e . > _  o- ee 


er at 


\ and be contrary to the very purpose of the Act. 


Og The ruling herein made in Part I hereof is congruent 
-with the decision of Bankruptcy Judge Bonney, E.D. Va., 
in In re Steniback, Inc., Bankruptcy No. 74-537-N,: dated 
December 19, 1974. (Bankruptcy Court Decisions, 330)°. There 
Judge Bonney heid that the gas and electric utility company 
cannot terminate service, of Chapter XI debtor and require 
security deposit; and that the rules of the state geility 
commission approving the tariffs bh the uablity must yield 
to the. intent of Congress to promote business rehabilitation 
under Chapter XI since the Bankruptcy Act is supreme. 
In applying the standard enunciated by the Fifth 

Circuit Court at Page 3966 in the Fontainebleau case in 
considering a preliminary injunction, this Court herein 
has balanced "the conveniences of the parties and possible 
injuries to them according as they may be affected by the 
granting or withholding of the injunction", and has deter- 
mined that releasing the approximately $35,000 in operating 

. funds for the deposit required to continue electrical ser- 
vide would adversely cripple the continuation of debtors’ 
business and possibly defeat the Chapter XI proceedings. 
And, on the other hand, the withholding of said deposit 
from Plaintiff is not likely to adversely affect it since 
the utility has exceptional protection in that its charges 
are costs of ideaatecsecicn of this Chapter XI case and 
this Court's order will require payment of current utility 
charges for electrical service to debtors on the penalty 


of dismissal in th event of non-payment. 


anand 


3. In re Stenibac, Inc., Bankruptcy Court 
Decisions, 330, Corporate Reorganization Reporter,.INc. 
Washington, D.C. he 


. 
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Ir1z. The Bankruntcy Commission's Proposed 

Section 7-105 of the Bankruptcy Act Does 

Not Alter the Bankruntey Court's Existing 

Power to Frame an Order ‘wnich Will Give to 

“public Utilities Adcauate Assurance of 

Payment for Services 

Plaintiff points out that Section 7-105 of the 
proposed new Bankruptcy Acta as proposed by the Bankruptcy 
Commission, now pending in Congress, will protect both the 
debtor and the utility with respect to the furnishing of 
future service and the payment therefor. It is Plaintiff's 
contention that the saleeios of a similar Section from the 
present bankruptcy laws implies that at present a Bankruptcy 
Court has no power to enjoin a public utility which asserts 
that it will provide future service only upon payment of 
a security deposit. 

Plaintiff's interpretation of the. proposed provi- 
sion and of the Bankruptcy Commission's note thereto : 
an inaccurate and illogical construction of the existing 
bankruptcy laws. First, a Bankruptcy Court presently pos- 
sesses unmistakable power to mold an order which will provice 
a utility priority in payment. Secondly, as mentioned 
previously, plaintiff's clain for services rendered t% 
debtors devine the pendency of this case will be accorded 
automatic priority by this Bankruptcy Court. By virture 
of the Court's authority in this regarc, it may protect 
the debtors' right to continued service as well es the 
utility's right to assurances for payment therefor. Thus 


plaintiff is inaccurate in stating that the new provision 


would add to the Bankruptcy Court's jurisdiction a power 


that it does not already possess. 

Therefore, Plaintiff's assertion that present 
bankruptcy provisions do not give a Court of Bankruptcy 
jurisdiction in this case is unfounded. One can only surmiss 
how the Courts will interpret and apply the proposed Sectics 


7-105 if and when the Section is enacted into law. Never- 
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thelesas if ‘is clear that the existing Bankruptcy Act empowers 
ca 


‘the Court of Bankruptcy to issue. such orders as will protect 
the interests of the debtor and all creditors without dis- 
crimination and in the interests of justice. 

Furthermore, Section 7-105 of the proposed new 
Bankruptcy Act was devised by the Bankruptcy Commission 
and presented to the House of Representatives for its con- 
sideration on October 9, 1973. H.R. Rep. No. 10792, 93rd 
Cong., Ist Sess. 195 (1973). On September 12, 1974, a pro- 
posed new Bankruptcy Act that was devised by the National 
Conference of Bankruptcy Judges was presented to the House 
for its consideration. H.R. Rep. No. 16643, 93rd Cong., 
2nd Sess. (1974). The provisions of the Act suggested by 
the Bankruptcy Judges were similar to the Commission's pro- 
posals, but Section 7-105 was deleted. In fact, the bill 
proposed by the Bankruptcy Judges omits any reference to 
discontinuance of utility services and payment of assur- 
ances by debtors filing a petition under Chapter XI. 

For this Court to rely upon either the Commis- 
sion's or the Bankruptcy Judges’ proposals pricr to final 
passage of the new Act would be premature. The language 
-in the existing Bankruptcy Act isa sufficient basis upon 
which this Court may determine the rights of the parties 


in this case. 


CONCLUSION AND ORDER 


This Bankruptcy Court has jurisdiction in this 
Chapter XI case to enjoin the imposition of penalties in 
the nature of security deposits by a public utility company. 
This Court has the authority to determine whether a utility 
May exact a security deposit on a case by case basis. The 
relief sought by plaintif‘’ in its Complaint is denied. 

The plaintiff may not terminate service without 
prior approval of this Court, but each debtor herein shall 
pay its monthly charges promptly upon presentation and upon 
first failure of any debtor to pay promptly shall subject 
this Chapter XI proceeding to termination and dismissal 


by this Court. 


Yk 
This gts day of \ 1975. 
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EXHIBIT "E" 


governed the terms of his credit card account. 
The notice was not sent certified mail witha 
return recepit requested. There was testimony 
that another notice was customarily sent by the 
Bank to card holders when a card holder ex- 
ceeded his line of credit, but there was no proof 
of receipt of such notice; and no positive proof that 
such a notice was in fact mailed.. 

After reaching the above ficdings of fact 
and conclusions of law, and having found that the’ 
Bankrupt, Jeffrey Elton Bowman, should not be 
discharged from the above indebtedness for the . 
reasons stated above, itis 

ORDERED AND ADJUDGED that discharge 
of the said Bankrupt as to the Trust Company of 
Georgia Bank of Savannah, N.A., in the amount 
of $1,402.79, be, and hereby is, denied under 
Sections 17(a)(2) and (8) of the Bankruptcy Act; 
and itis 

ORDERED AND ADJUDGED that Trust 
Company of Georgia Bank of Savannah, N.A. 
have judgment against said Bankrupt in the sum 
{6Jof $1,402.79, plus interest at the lawful rate, 
in accordance with provisions of Sections 17(c) 
of the Banikaiptcy Act. 


In re STENIBAC, INC. 
Debtor 
Bankruptcy No. 74-537-N 


E.D. Va. 
December 19, 1974 


Where utility company providing cs and electric service to 
spter XI debtor Bled application to require a cash security 
ézposit from the debtor in the ammount of two months’ charges, 
arguing that under Terms and Conditions on Sle with State 
Corperation Commission it could in its sole judgment require 
such deposit, HELD, utility has exceptional protection in that 
its: charges are cost of administraton. Should confict exist 
between S.C.C.’s authorization to recuise security deposit ond” 
intent of Congress to promote rehabilitauion under Chapter XU, 
Bankruptcy Act is supreme. Udlity may not terminate service 
but debtor shall pay its monthly charges immediatsly upon 
presentation and upon first fulure of csbtor to do so shall 
tender cash secudty deposit of $1,000.00. Application dis- 
missed. Sec. 311, 314. 


HAL J. BONNEY, JR., Bankruptcy Jucse 
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MEMORANDUM OPINION 


- Stenibac, Inc., and Tomlin Lumber Com— 
pany, Inc., each filed a petition usder Chapter 
XI of the Bankruptcy Act and subsequently the 
cases were consolidated. The ficst meeting of 
creditors was adjourned to January 8, 1975, for 
the consideration at that time of acceptance of 
the plan by the creditors. oe 

_ he Virginia Electric and Power Compan; 
[VYepco] filed an application for authority to require 
a cash security deposit from the debtor in the 
amount of two months' charges for gas and elec- 
tric service. At the hearing thereon Vepco argued 
that by the natu ‘ its business “it Cannot sell 
its services on a cash on delivery basis." It 
further argued that pursuant to Paragraph I< cf 
its Terms and Conditions on file with the regula- 
tory agency, State Corporation Commission 
[S.C.C.], Commonwealth of Virginia, that in 
its discretion, within its judgment solely, such 
a deposit can be required. . : 

The debtor opposed the avplication viewing 
such a deposit as a hardship imposed at a most 
inopportune time. The debtor's evidence revealed 
that since the filing of the Chapter <1 petition cz 
July 15, 1974, the monthly charges of Verco Lave - 
all been timely paid. 

Melvin H. Davie, District Credit Manazer 
for Vepco, testified that his company institited 
this action for a deposit for fear of loss at a time 
when it, too, is hard pressed with increasing 
costs of energy and a notable increase in bank- 
ruptcies. I feel this concern om the part of Verco 
is a very (2}valid one. It is simply good business 
to seek to reduce losses by requiringadeposit _ 
of those firms and individuals whose ability to 
pay may be in doubt. These efforts to mizimiz 
losses are not improper for ultimately losses cf. 
this nature are passed on, through higher rates, 
to those who pay their gas and electric bills. 

All of this notwithstanding, Stenibec is no 
longer en ordinary customer; in a sense the Court 
{s the customer although the debtor remains in 
possession, Ordinary business procedures must 
now be considered in that light. 

The intent of the Congress in enacting the 
pertizert legislation is clear and it rises higher 
than Vepco's authority to require a deposit. 
Congress purcosed to provide a means for pre- 
serving 2 business which because of overwvhelm- 
ing debt would sink from the scene with all of 
the ensuing economic consequences. The hope: 


| 
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ultimate rehabilitation. Nicholas v. United 


“States, 384 U.S. 678 (1966). In short, unless 


the financial woes are terminal, Congress en- 
coureges survival. 


While not as secure as the Livin rand a 


. cash deposit would be, Vepnco nonetheless erjoys 


exceptional protection under the provisions of the 
Bankruntcy Act for it holds a priority status 
whereby its charges are paid as a cost of ad- 
ministration. The Court asked Vepco's Credit 
Manager if he was aware of any loss Vepco had 
ever sustained in a chapter case before this 
Court. He knew of none. The Court is by no 
means a guarantor and points to this only as it 

{s an indication that the priority status does af- 
ford protection. 

Vepco's often asserted position that it and 
it alone should determine when a security deposit 
should be required is, obviously, rather brash. 
Indeed, it possesses a monopoly on its particular 
services and the debtor cannot deal elsewhere if 
unable to meet Vepco's terms. I am of the opinion 
there is no conflict between the S.C.C.'s authori- 
zation to require a security deposit and the intent 
of Congress to promote rekabilitation through 


_Chapter XI of the Bankruptcy Act, but should one 


exist, clearly the Bankruptcy Act is supreme. 
In the face of the debtor making no deposit, Vepco 
may not terminate service. : 

{[3]There is almost no case law on the sub- 
ject and uzderstendably so. Beyond tha bankrupt 
cy court being 2 court of equity with "broad 
equiteble powers," Katchen v. Laxdv, 382 U.S. 
323 (1966), the courts have irterpreted the 
Bankruptcy Act in a broad and expanding fashion 
to enable them to resolve such an issue as that 
raised here. Perhaps it was best put in Conti- 
nental Tlinois National Bank & Trust Company 
of Chicago v. ceeees Rock Island & Pacific 
Railway Company, 294 U.S. 648 (1935), when 
Mr. Justice Sutherland said: 

"The fundamental and radically 

progressive nature of these exten- 

sions becomes apparent upon their 

mere statement; but all have been 

judicially epproved or accepted as 

falling within the power conferred 

by the bankrurtcy clause of the 

Constitution. Taken altogether, 

they demonstrate in 2 very striking 

way the capacity of the bankruptcy 

clause to meet new conditions as 

they have been disclosed as a re~ 

sult of the tremendous growth of 
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business and development of human 
activities from 1800 to the present 
day. And these acis, far-reaching 

. though they may be, have not gorse 
beyond the-limit of congressional 
power; but rather have constituted 
extensions into a field whose 

- boundaries may not yet be fully 
revealed." 
It is ORDERED that the application of the 


- Virginia Electric and Power Company fora 


security deposit be, and it hereby is, denied and 
dismissed. 

Nevertheless, the broad protecticn ai-" 
fu. 7ed debtors by the Bankruptcy Act does not 
and shell not include a license to abuse creditors. 
The equities must be somewhat balanced. 

It is FURTHER ORDERED that the deotor 
shall pay each ard every monthly Vepco bill im- 
mediately upon presentation and that upon the 
first failure to do so, said debtor shall tercer ~ 
Vepco a cash security deposit of $1,000.00 with- 
in ten — of the demand of same. 

The clerk shall forward a copy of this 
aemevantide opinion to Gerard P. Rowe, Esquire, 
attorney for Vepco, Jerrold G. Wetuhere, Esquire, 
attorney for debtor, Secretary of the Treasury, 
and the Securities and Exchange Commissicn. 


Norfolk, Virginia 
December 19, 1974 


_In re EASTERN ERECTORS, INC. 


Alleged Bankrupt 
In Bankruptcy 
Bankruptcy No. 71-786 


E.D. Pa 
October 22, 197+ 


Where debtor filed applications under Rule 115) for 
paymeat of counsel] fees and costs incurred in successiully 
ésfending involuntary petition in bankruptcy filed by three credi- 
tors who appesied up to Third Circuit, ereditoss Bled answers 
contending that (1) Rule does not authosize payment of counsel 
fees where there has been no seizure of propesty (2) Rule does 
not apply except when involuntary petidon hes teen GleJ pussu- 
ant to Rule 104(3) « Rule 105(b) or (c), (3) Rule does not 2oziy 
to involuntary peddons filed prior to efiecive cate of Rule, 
10/1/73, (+) Judgment Order of Court of Apceals already acjuci- 
cated present issue by provicing “costs taxed agzinst appellants” 
(creditors), (5) Bankruptey Court's jurisdicdon ended when 
creditors sought review before District Court, HELD, dismissing 
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Decision No. 83824 


BEFORS THE PUBLIC UTILITIES COMMISSION OF THE STATS OF CALIFORNIA 


101 PLATING CORPORATION, 
-a@ California corporation, 


Complainant, 
VSe. $21 . Cas: No. 9313 
: 3 (Filee January 5, 1972) 
THE PACIFIC TELLPHON : 
AND TELEGRAPH CCHPANY, 
a corporation, 


Defendant. 


OPINION AND ORDER 
UPON FURTHER CONSIDERSTICN 
On January 15, 1974, we issued Decision No. 82341 in which 

we denied the relief sought by complainant 101 Plating Corporation 
(101), a Debtor in Possession under Chapter XI of the Federal 
Bankruptcy Act. 101 sought to permanently enjoin The Pacific 
Telephone and Telegraph Company (PTET) from disconnecting telephone 
service av any of complainant's present telephone numbers for 
nonpayment of the telephone bilis dneurred prior to 101l's Chapter 
XI filing. On April 2, 1974, subsequent to the filing of a petition 
for rehearing of Decision No. 82341 by 101, we issued an orcer which 
--granted rehearing for the limited purpose of permitting this 

Commission to further consider the allegations made in 101's 
petition and by Decision No. 82659 issued April 2, 1974, we stayed 

the effectiveness of Decision No. 62341 pending our review. 

: Our review of the entire record in this proceeding, 
including 101's petition for rehearing, convinces us that 101 as a 
Debtor in Possession should not be required to pay all unpaid 
charges incurred prior to its Chapter XI filing in order to continue 

- Its existing telephone service. 


At the outset it is 4mportant to stress that the subject 
debt amounting to $6,431.29 was wholly incurred prior to 101's 
Chapter Xt filing and that all current telephone charges have been 
paid by 101 as Debtor in Possession of the estate. 
. | 101 has consistently alleged both at hearing and in its 
petition for rehearing that the supersedure provisions or Fiat's 
tariff are, in this situation, an unconstitutional interference with 
the Federal Banl:ruptcy Act in that they frustrate the rehabilitative 
goal of the Act, as well as give PT&T an sSllegal priority of payment 
above other unsecured creditors. According to PTé&T's tariffs, only 
two alternatives are available to 101 at this point~-supersedure 
with payment of the antecedent debt, or disconnection of its present 
service. It is agreed by all parties that 101 as a Debtor in 
Possession could obtein new service upon request at new numbers 
without referral, but this is available only after disconnection of 
4ts present service. 101 placed evidence in the record that service 
at its existing numbers is essential for continuance ef its business 
and that loss of service, even with subsequent reconnection with 
mew phone numbers, would result in a substantial diversion or 
business, both temporary and permanent. These facts are unopposed 
except for a brief statement by counsel for PT&T that such discon- 
nection-reconnecticn procedure could be done very quickly and 
without-excessive cost to 101. , 

In Decision No. 82341 we relied principally on ‘two cases 
“4n saying that, since the purpose of the challenged tariff provisions 
‘ds to insure nonpreferential treatment of subscrivcers rather than to 
enforce collection of debts, there 4s no conflict between the tarif? 
and the Baniccuptcy Act. 


af 


-3/ Kesler v. Department of Public Safety, 369 U.S. 153 (1962); 
Tracv v. Contractors' State License Board, 63 Cal.2a 598 (1965) . 
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In its petition for rehearing, 101 states that the Kesler 
case has been specifically overruled by the Supreme Court in the 
case of Perez v. Campbell, 402 U.S. 637 (1971). Furthermore, since 
the Tracy case also relied on Kesler, 101 also challenges the value 
of that case in this si ciieametare = 
. The Kesler case involved the application of Utah's financial 
responsibility law to 4 judgment debtor who had succeeded in having 
said debt discharged in bankruptcy. The Utah statute mandated that 
under certain circumstances @ driver's license would not be issued 
to such a debtor until the deot was paid, even though the debtor hed 
' received a discharge in bankruptcy. The Court in Kesler upheld the 
statute with the rationale that it wes designed to insure that only 
eareful and responsible drivers were allowed on the road rather than 
to assist in the collection of debts. Therefore, the Court reasoned, 
since the purpose of the challenged statute was not designed to 
conflict with the Bankruptcy Act, ne unconstitutional conflict with 
federal law existed. ; ; 

Perez also involved a financial responsibility statute, 
this time 4n Arizona. Here, however, the Court focused not on the 
purpose of the challenged statute, but on whether the statute in 
effect frustrated the purpose of ‘the Bankruptcy Act. The Court 
stated: 


"thus we conclude that Kesler and Reitz 
can have no authoritative effect to the extent 
they are inconsistent with the. controlling 
principle that any state legislation which 
frustrates the full effectiveness of the 
federal law is rendered invalid by the 
Supremacy Clause." 402 U.S. 637, 652 (1971). 


2/ The Tracy case hes now also been overruled by the California 
Supreme Court in the case of Grimes V. Hoschler, 12 C2134 305 


(1974). 


< . ad 
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’ Moreover, the Court in Perez stated: 


“Durning to the federal statute, the 

- construction of the Bankruptcy Act is simi- 

larly clear. ‘[oJne of the primary purposes 

of the bankruptcy act! is to give debtors @ 

tnew opportunity in life and 2 clear field 

for future effort, unhampered by the pressure 
and discouregement of preexisting debt. '" 

local loan Co. v. Hunt, 292 U.S. 234, 244, 

76 L.Ed. 1230, 1235, 54 S$ cT 695, 93 ALR 195 

(1934). - (Ibid. at 648) ; 


Our review of the entire record in this proceeding leads us 
‘to the conclusion that, in requiring 101 to pay 4ts prefiling debt 
to PT2&T (which agrees that it is a general unsecured creditor) in 
order to continue 101's present telephone service, a state-created 
priority of payment is being made for "10l's debt in contravention 
‘of Section 64 of the Bankruptcy Act. Furthermore, in view of 101's 
uncontroverted testimony, we believe that disconnection in the event 
‘ef nonpayment, even though of limited duration pending reconnection 
with new telephone numbers, would frustrate the overall rehabilita- 
tive policy of the Federal Bankruptcy Act as enunciated in Perez. 

We note that some difference does exist bétween the case at 
hand and the cases in both Perez and Kesler. 101 is not being 
absolutely deprived of its telephone service 2s the plaintiffs in the 
cited cases were being deprived, absolutely, of their driving privi- 
lege. 101 can take service at new numbers, as has deen suggested. 
However, 101 has placed undisputed testimony in the record that 
damage tc both its financial condition and its customer geod will 
would occur, and such testimony is unchallenged. In fact, 101 asservs 
‘that the continued existence of its financially troubled enterprise 
is dependent upon the continuance of its present telephone service. 
In view of the scope of the holdings in Perez and in the case of 
Grimes v. Hoschler, 12 C.3d 305 (1974) which cases place paramount 
importance on the purposes of the Bankruptcy Act and their full 
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effectiveness and their complete fulfillment rather than on the 
purposes of the challenged statute, we do not view this distinction 
4n the degree of deprivation as persuasive in this case. j 

Finally, we would add that, although we have found in this 
case strict application of the tarjff would frustrate the rehabili- 
tative goal of the Act, we are also convinced that the action we take 
here is proper because rehabilitation offers the best possibility 
that 101 will ultimately be able to pay the debt owed to PTa. IL 
the debt is paid the utility's other ratepayers will, of course, 
also benefit. 

We view any departure from a tariff provision for a 
particular customer as a serious matter which depends upon the 
unique facts of each particular cese. Absent special circumstances, 
the action by PT&T which we herein permit would be viewed as a 
preference proscribed by Sections 453 and 532 of the Public Utilities 
‘Code. However, we believe that the sections were designed to prevent 
the utility of its own accord from discriminating amongst. its 
various customers. In this proceeding, PT&T is not arbitrarily and 
illegally being permitted to prefer one customer over another, since 
101 has availed itself of the rather drastic remedy contained in 
the Bankruptcy Act, and will be under the supervision of the 
Bankruptcy Court. ‘ 

In view of our holding herein that 101 is entitled to 
maintain its current telephone service without payment of the ante- 
cedent debt, it is unnecessary to reach 101's arguments on the cue 
process afforded 101 by PT&I's disconnect procedures. 

| FINDINGS 

1. The agreed stipulations of facts of the parties is 

herein adopted as findings of this Commission. 


2, PT&l is a general, unsecured creditor of 101. 


4ts a@isconnection, even 4f followed by reconnection of service with 
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- peascinded to the extent that it conflicts with this order. 


* 
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3, 20L's present telephone service has 2 substantial 
good will value and 101 would suffer monetary loss in the event of 


new telephone numbers. 

1. The cases of Perez vy. Campbell, 402 u.s. 637 (1972) 
and Grimes v. Hoschier, 42 €,36 309 (1974) establish the principle 
that any state legislation, no matter what 4ts stated purpos®;, which 
frustrates the full effectiveness of the Federal Renkruptcy Act, is 
invalidated by the Supremacy Clause of the United Staves Constitution. 

2, Based on the facts of this case; PT&T's supersedure 
tariff Schedule, Cal. P.U.C. 36-7, 3rd Revised Sheet 72, Rule 23, 
paragreph (B), which provision requires payment by 101, as Debtor . 
4n-Possessicn, of all charges 4neurred prior to its Chapter pa 
filing in order to maintain its current telephone service iS @ 
state-created priority which contravenes the provisions of Section 
64 of the Federal Renkruptcy Act. 

—7 75 THEREFCRE ORDERED that PpTeT shall cease and desist 
from aisconnecting 101's present service for failure to pay charges 
4ncurrea by the debtor prior to 4ts Chapter XI filing. 

IT IS FURTHER ORDERED that, should i101 be denied its 
requested relief by the Bankruptcy Court, then PTET may pursue aii 
remedies available to 4¢ under its currently effective tariffs % 
recover the outstanding debt. 

IT IS FURTHER ORDERED that Decision No. 82341 is hereby 
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! The effective date of this order is the date hereof. | 
-‘Dated at _ San Francisco , California, on this 17th 


. day of December 1974. 


Vernon L. Sturgeon 
resident 


William Symons, Jr. 
D. W. Holmes 


CoamissLoners 


I abstain. 
Robert E. MeDavid 
. Commissioner 


Iwill file a dissent. 


Thomas Moran 
Comnissioner 
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